
NATIONAL RAILROAD ADJUSlMENT BOARD
Awant  Nunber 23503

THIRD DIVISION Docket NuPlber G-23&4

Paul C. Carter, Referee

t
Brotherhood of Railway, Alrllne and Steamship Clerks,
Freight Handlere, Express and Station Ruployes

PARTIES It) DISPWE:
TermlMl Railrgd Asaoclatl.on or st. Loul.8

STAT= OF CLAIM: Cl8l.m of the Syslem Comalttee of the Brotherhood
(~b9361) that:

1. Can-ler violated the &reemelrt betweeen the partierr when jt
dismlsaed Mr. C. J. Pickett fran its service by letter dated December 4, 1979,
without affording him a "Pair and imp%rtial lnvestlgbtlon." (Qrrlar@s File - C).

2. Carrier also vlolsted the Agrermsnt between the partlea when
it failed to hold the lnveetigation within the tima limits set forth In Rule 24.

3. Carrier further violated the Agreement when it failed and re-
fused to grant a temporary postponement of the investigation ard held 6ame
in absentia, without giving any conalderation  to the mitigating circur&ances
concerning Mr. Pickett'a absence.

4. Carrier18 actions were arbitrary, rmjust, uoreaeonable and
cowletely uncnlled for.

5. Qrrler &all now be required to
T

mate Mr. C. J. Pickett
for all wage lessee euatatned, beginning December , 19'79, and continuing
each workday, five days psr wec:k until returned to service; axl shall also
be required to expunge the lnvcstigation  transcript from his personal record
rile.

OPINION OF BOARD: The clrritrantwas  employed by the Curvier as Leverman-
Operator with a Company seniority date of February 23, 1963.

Claimant was displaced from his regular assignment on October 7, 1979
and exercised his seniority to another position designated a8 swing position
No. 6 on October 12,1979, which required thsthebe qualified as Levenmin-
Operator at SIi Interl~cklng  'Paver. On October 12, 1979, he worked at Sli Tower
on sacold shift, breaking in since he had not previously qualified on the poei-
tioll. After working on October 12, 1979, he laid off and did not work thereafter.
The Carrier e~~sthatonNo~mber1,1979,he called the txalndLrectorat~
Tower, who maintaina the Interlocking De-eat aesignmcnt board, okfiyed him-
self for duty, expreeseing a desire to break Ln on the first shift. He was told
he would have to break in on the second shif+; November 2, 1979, but he failed t0



Amrd Nmber 23503
~ozket tiber cG23&b

-c2

rq4aa-b fcp iAatassignuent. As he failed to protect the am-t on ths
data in~~stionardd~notconmuaioatewith the Wiermhls
mamoan for failure to do so, Carriergs Ilnrirrute9 aotiild tim clairmt
on Nwembmr 14, 1979:

"An investigation wil.1 be held ia tbs mafeswnca
rtocm, seoond floor, Brooklyn shqam, LamJoy, nll.nois
at 1x30 pd., Wednesday, ?iovember 28, 19~9, to dmve~op
the facts, dzhwver the cause and detemim XlBSpouL-
bility, ii any, In aonnectian with yvor allo& icil-
tare to protect your assigment braaklng in st 56t Tarar
an thm seood shift at W-.-ember 2, 19979.

“Arrangm  to atteM tl is investiguoa.  Yul
al-a entitled to representlt~on  anJ3wltlvsnee,  if you
SO CleS~im."

Thm notlce was sent ce3-t3.fied r&l - retAIm reaipt reqiaestad,  ad
the Qmrierreselvedreceiptshowi~(:  deliveryef tse l.em. The cUlsunt
railed t0 appear st the investigsticn, which was oorduc* ia his absence,
and onDecember 4,199, clamtw83 notdflmd of hi8 dlsrissslfnm 8ea-?lce.

yAn employem shall not be sum* a? alpdvaQ zram
8arrri~withoutrirstbei4i givena fhirw m
invest.lgaUon. The employeelay,havevwr, belddfrm
servicm penting an invemtigauoE  if lnm~uoll,
theft, ViolatiQnof Rule (g) araaerrsetes  ti,mm& sev4-
ouaamss is involved. suoh invemugti.ae simu & blmld
within ten (1O)asys frarclslm ohsr&gee M w

-x--4ceptthmprUesnmyagreetaareaswm
not exceeding thirty days..."
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There is evidence in the lnvestigstion  that cletint h8d s
conversation with the Assistant Superintendent about accepting sormf dis-
cipline without an Investigation, but claimsnt failed to follow through
on that proposition. Neither did he make 8 clear request on the Organi-
zation or on the Carrier for postponement of the lnvestigstion. under
all the circumetsnces we cannot fiad,cl.aiumntblameless  for not attending
the investigation, even though he may have been on his hone-.

lrased on all the cir~stances in the case, the Board finds
that permanent dismissalwr~~s expressive and that the best solution is to
awsrd that cleiment be res-ixxed to service with seniority unimpaired, but
without sny ccmpsnsation  for time lost while out or service.

FINLUNGS:  The Third Division of the Adjustment Board, upon the whole
record snd all the evidence, finds and holds:

That the psrties waived oral hearing;

That the Carrier arid the Rsployes inwlved in this dispute
are respectivdy Csrrier and Employes within the meaning of the Rsilway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That pement dismies~lwas excessive.

A W A R D

Claim sustained in accordance with the Opinion.

NATIONAL FLamAD AIUIPSIMENT BOARD
ANT aM p& By Order of Third Division

:
Esrecutlvw Secretary

Dated at Chicago, Illinois, this 29th day of January 19&2.


