NATI ONAL RAILRCAD ADJUSTMENT BOARD
Award Number 23503
THRD DIVISION Docket Number (L=237%2k

Paul C. Carter, Referee

EBr ot herhood of Railway, Airlineand Steanship O erks,
Frei ght Hendlera, Express and Stati on Employes

PARTIES TO DISPUIE: s
Terminal Railroed Association or st. Loul .8

STATEMENT OF CLAIM Claim of t he System Comittee of t he Brot herhood
(GL=9361)t hat :

1. Can-ler viol ated the A¢ reement betweeen t he parties when 1t
diemissed M. C. Jo Pickett from its service by letter dated Decenber %, 1979,
wi t hout af f ordi ng hi ma "fatr and imyartial investigation.” (Cexrrier‘'sFile -C).

_ 2. Carrier also violated t he Agreecaent between t he parties when
it failed to hold the investigation Within the time 1imits Set forth In Rul e 24.

3. Carrier further violated the Agreement when it failed and re-
fused to grant a tenporary postponement Of the investigation and hel d same
in absentia, w thout giving any consideretion to the mtigating circumstances
concerni ng M. Pickett's absence.

b, carrier's actions were arbitrary, unjust, unreasonable and
completely uncalled f or .

5. Carrier shall now be required to nsate M. C. J, Pickett
for all wage losses sustained, begi nni ng Decentear &. 1979, and continuin
each workday, five days par we<k until returned to service; amd shall also
bel required to expunge the investigation transcript fromhis personal record
rile.

OPINON OF BOARD:  The claimant was enpl oyed by t he carrier as Leverman-
Qperator with a Conpany seniority aate of February 23, 1963.

Claimant was displaced fromhis regul ar assignment on Cctober 7, 1979
and exercised his seniority to another position designated as swing position
No. 6 on Cctober 12, 1979, whi ch required that he be qual i fied as Leverman~
Qper at or at SH Interlocking Tower, (n (ctober 12, 1979, he worked at SH Tower
onsecond shift, breaking in since he had not previousiy qualified on the posi-
tion. After working on Cctober 12, 1979, he laid off and did not work thereafter.
The Carri er states that on November 1, 1979, hecal | ed t he train director at ID
Tower, who maintains t he | nterl ocki ng Department assignment boar d, okayed hi m
self for duty, expressing a desire to break tn on the first shift. He was told
he woul d have to break in on the second shif; Novenber 2, 1979, but he failed to
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repart for that assigmpent., As he failed to protect the assignmenton the
date in question and did not communicate with the Carrier regarding his
reasous fOr failure to do so, Carrier's Traimmaster aotifled the claimmnt
on Kovexbex 14, 1979:

"An investigation will be hel d in the Conference
Room, second f| 00Or, Brooklyn Shops, Lovejoy, Illinois
at 1130 P.M.,Vednesday, lovember 28, 1979, [0 davelop
t he facts, discover t he cause and determine responsi-
bility, if any,in connection W th your allaged fail-
ure t 0 protect your assigrment breaking in st SH Tower
on the second Shift at November 2, 1979,

"arrange 1O attend 1 IS investigetion. You
ars entitled t O represent: tion and witnesses, £f yOU
SOdasire."

The notice WaS Sent certified mmi]l - returm receipt requested, amd
t he Carrier received receipt showing delivery of the lstéer. The claimant
rail ed o appear at the investigaticn, which was oanducted in his absence,
and on December 4, 1979, claimant wes notified Of hnis dismissal from service,

In the appeal on the property and im its submiseiom to this
Board, the Organization contends thet Carrier vialated Rale 24, vhick reads

in part:

“An employee shall not be suspended or diswissed Tfrom
service without first being given a fair ani ilmpartial
investigation, The employee may, however, be held frem
service pending an investigation | f insuboedinatioen,
theft, violation of Rul € (g) ar an offense of sgual seri-
ousness 18 i Nvol ved. Such investigatiom simll »e hald
within ten (10) days from date charges are mwferrsd ex-
cept the parties msy agree to & reasomable postponement
not exceeding thirty days..."

The Carrier contends that the ten~day reeoviaisa mly spplise in the
event the employe has been suspended or dismissed frum amtwime. We do not
consider the langusge of Rule 24, quoted abowve, to be subjeot to sush inter-
pretation, The rule 1s clear in providing that the imwestigatios will be held
within ten days from the date charges are preferred, sxocspt that the partiaes
may agree to a reasoneble postponement not exceeding thirty days. The Carrier
hae not submitted any evidence in support of the pwmetiee that it alleges exists,
At any rete, vhere a rule is clear and urambigucus, aither iy W the agree-
ment may immist upon its literal applicetion at any time, metwithstanding any
contrary practice. We have cerefully reviewed the trupsceipt of the investi-
gation and we camnot determine from the lengthy statement of the local Chairmen
that he was specifically objecting to the timelineqs of the Imvestigatlon, It
is well settled that any objection to the timeliness of an imwestigation must
be ralsed during the course of the invastigntion, otherwise such objection 1s
considered waived, We consider such to be the oase here,
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There i s evidence i n the investigation t hat claimant hed &
conversation with the Assisant Superintendent about accepting some dis-
cipline wthout an Investigation, but claiment failed to fol [ owthrough
on that proposition. Neither did he make a clear request on the O gani-
zation or on the Carrier for postponenent of the investigation. Undexr
al | the eireumstances we cannot find claimant blameless f or not attendi ng
the investigation, even though he may have been on hi S honeymoon.

1ased on al |l the circumstances in the case, the Board finds
that permanent dismissal wns exnessive and that the best solutionis to

avard t hat claimant he restored to service with seniority unimpaired, but
wi t hout any compensation for time | ost while out of service.

FINDINGS: The ThirdDi vi Si on of the Adj ustnent Board, upon the whole
record and al | the evidence, £inds and hol ds:
That the perties wai ved oral hearing;

That the Carrier arid the Employes involved in this dispute
arerespectively Carrier and Employes Wit hi n t he meaning of the Railway
Labor Act, as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That permanent dismissal was eXCesSSi Ve.
AWARD

Cladm sustained in accordance with the Opinion.

NATI ONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: Z M pM(/

“Executive Secrefary

Dat ed at Chicago, llinois,this 29th day of January 1982.



