NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Nunber 23509
THIRD Dl VI SI ON Docket Nunmber CL-22073

Robert A. Franlen, Referce

(Brotherhood of Railway, Airline and

( Steanship Cerks, Freight Handlers,

( Express and Station Enpl oyee
PARTIES TO DI SPUTE

(
(Cnicago, MIwaukee, St. Paul & Pacific
( Railroad Conpany

STATEMENT OF CLAIM  d aimof the System Committee of the Brotherhood
(668358) that:

1) Carrier violated the Cerks’ Rules Agreenent at
M | waukee, Wsconsin on Cctober 20, 1975 when it failed to honor
an employe's written request and seniority rights to work a vacation
vacancy on Position No. 09680, Airline Oerk

2) Carrier shall now be required to conpensate enpl oye
C. J. Conrad an additional eight (8) hours at the straight time rate
of pay of Poaition No. 09680 for the follow ng days:

Cet. 20, 21, 22, 23, 24, 27, 28, 29, 30 & 31, 1975

3) Carrier shall now be required to conpensate enpl oye
C. J. Conrad for sixteen (16) hours at the time and one-half rate of
Position No. 09640 on Sundays, Cctober 26 and November 2, 1975.

OPI NI ON OF BOARD: This is a claim based on an alleged violation

of the agreement between the parties which
occurred when the carrier refused to honor claimant’s request to
work the vacation vacancy of enploye Eol okithas. The carrier
denied the request of claimant because there was no unassigned
furl oughed enpl oye qualified to work claimant’s position. Wad
carrier honored claimant’s request, it would have had to pay
penalty time to fill his position.

The claimant bases his claimon the clear |anguage of Rule
9 Faind Gand notes 1 and 2 thereto.
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"RULE 9 -- BULLETINED PCSI TI ONS

(f) Bulletined positions filled tenporarily pending an
assignment, shall be filled by the senior qualified enploye
requesting the position.

(g) New positions or vacancies of thirty (30) days or |ess
duration shall be considered as tenporary and ny be filled
by an enploye without bulletining; if filled, the senior
qualified enploye requesting same will be assigned thereto

e * * *

NOTE: 1. In the application of Rules 9(f) and 9(g) regularly
assi gned employes in the seniority district making
request thereunder will be assigned on the basis of
seniority, fitness and ability on the first day
which follows the second rest day of the position
to which he is regularly assigned, except that in
connection with vacation vacancies of 5 10, 15, 20,
or 25 days duration enployes may be assigned to the
vacation vacancy on any work day thereof but will
not be permtted to begin work on the vacation
vacancy on either of the rest days of the position
occupied at time of request. Such request must be
made in witing with the officer having supervision
over the position involved at |east twenty-four (24)
hours in advance of the time he expects to commence
filling the tenporary or vacation vacancy.

When a regul arly assigned enpl oye is assigned as
provi ded herein his regular position will be con-
sidered a tenporary vacancy.

2. In the application of paragraph 1 hereof a senior
enpl oye making proper request for a vacation vacancy
may, during the first 5 days of a vacation vacancy
only, displace a junior enploye on a vacation vacancy,
but only on the first work day the vacation vacancy
is available to himunder the provisions of this note.
The provisions of this paragraph constitute an exception
to the first sentence of paragraph 3 hercof."
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The carrier maintain:; that 124 and 12B of the Nationa
Vacation Agreement of Decenber 17, 1941 govern in the instant case
and sanction its actions with respect to the claimant in the instant
case. Specifically, the fact the earrier would have had to pay
penalty time is alleged to run counter to the language " . . a
carrier shall not be required to assune greater expense because of
granting a vacation . . . "

“12.  (a) Except as otherwise provided in this agreenent
a carrier shall not be required to assume greater
expense because ofgranting a vacation than woul d be
incurred if an enployee were not granted a vacation
and was paid in |ieu thexefor under the provision hereof.
However,if a relief worker necessarily is put to
substantial extra expanse over and above that which
the regul ar employec on vacation would incur if he had
remained on the job, the relief worker shall be com
pensated in accordance with existing regular relief
rul es.

(b) As employees exercising their vacation privileges
will be conpensated under this agreement during their
absence on vacation, retaining their other rights as if
they had remained at work, such absences from duty wll
not constitute ‘vacancies’ in their positions under any
agreement, \Wien the position of a vacationing enployee
is to be filled and regular relief enployee is not
utilized, effort will be made to observe the principle
of seniority.”

The organi zation would have us read the above-quoted
provisions of the two agreements as though they werein conflict and
that the chronology of the agreements gives superiority to the pro-
visions of the Collective Bargaining Agreenent. It is elenentary
to contract interpretation that it is presuned that the parties
intended their various agreenments to be in harnmony rather than in
conflict. It is presumed that the parties were aware of their
various agreenments and that subsequent agreenents which do not
repeal earlier agreements are made in full consideration of those
earlier agreements and should be so interpreted
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Accordingly, in the instant matter, we mst read the
xules of the Col | ective Bargai n&g Agreement tagethex with t he
provisions of the 1941 Vacation. Agreement, When.we do so,.we: £ind
that t he carrier i s warrant ed in.not granting the.raquest.of the
claimant when it woul d be required to- assume.a greater. expense
‘because of gganting employe Kolokithas hi S vacation thgn jit.would
have assumed had the vacati on not been. granted and.he.was.paid under
t he Agrcement.,

We fail to find contractual support foxr the claim
FI NDI NGS: The Third Division of the Adjustment..Boaxd, upon -the whole

record and all the evidence, finds and holds:

That .the parti es wai ved oral hearing;

That the Carrier and the Enpl oyee imvolved: in this dispute
are respectively Carrier and Employes within the .meaning. of t he
Rai | way Labor Act, as approved June 21, 1934s

That this Division.of the Adjustment Board. has jurisdiction
over the dispute involved herein; and

That the Agreenent was not wvioclated.

A WAIRD

C ai mdenied.

NATIONAL  R&1LROAD ADJUSEMENT BOARD
By Order of Third Division

R L) (el

ATTEST

Executive Secretary

Dated at Chicago, Illinois, this 29th day of Jemwery 19€2.




LABOR MEMBER'S DI SSENT
TO
AWARD 23509, DOCKET CL- 22073
(Ref eree Franden)

Anard 23509 is in palpable error and does not correctly
interpret the rules of the parties' working agreement and the
articles of the National Vacation Agreenent.

.The award, after citing various rules of the working
agreement and articles of the vacation agreenent, states:

"The organi zation woul d have us read the
above-quoted provisions, of the two agreenments

as though they were in conflict and that the

chronol ogy of the agreements gives superiority

to the provisions of the Collective Bar gai ni ng

Agr eenent . It is elenentary to contract inter-.

pretation that it, is presuned that the parties

Intended their various agreenents to be in

harnony rather than in conflict. It is presuned

that the parties were aware of their various

- - agreenents and that subsequent agreenents which

0 not repeal earlier agreements are made in full

consideration of those earlier agreements and should

be 'so interpreted."”

The parties were aware that their various agreements may
not be in conplete harnmony when the National Vacation Agreenent
was first adopted forty years ago. This fact is noted in the
1942 Morse Interpretations to the agreement. Several tines
Referee Mdrse had the opportunity to consider the relationship
between the vacation agreenent and the rules agreenent. In each
Instance he concluded that the vacation agreement cannot be
admnistered in a fashion that places it in conflict with the

rules agreement. For instance, at page 71 of the interpretation;

Referee Morse w ot e:



"Thus, the vacation agreenment itself as
adopted on Decenber 17, 1941, shows that the
parties recognized that existing rules agreements
on the various railroad properties are applicable
to the vacation agreement but that they may be
changed in negotiations between duly authorized
representatives of the parties.

"At the hearing on August 1, 1942, as shown
by the record, a lengthy discussion took place in
regard to the way that various working rules in
existing rules agreenments mght affect the admni-
stration of the vacation plan if the employees
should insist upon a strict enforcenent of them
The record shows that all parties concerned in
fhe hearing recognized thal _existing rules agree--~
Ment s _nmust Dbe taken Into _account In Inierpreting
and_applying [NE vacall On_agr eenent, al thougn
There was a narked difierence of o00ihion between
the parties as to just how sone of-the rules should
be applied to the vacation agreenent.

"At several points in the transcript, chiefly
on pages 524 and 536, the referee rem nded the
parties that it was understood by themat the
time of their Decenber,, 1941, negotiations on
vacations 'that the working rules would remain in
force and that it was not contenplated that they
would remain in force either to nake work unneces-
sarily or in order to raise technicalities,' which
woul d” work injustice and defeat the purpose of
the vacation agreement. It is the duty of the
referee to interpret and apply the vacation
agreenent in accordance with the neaning of its
| anguage, and if that results in a conflict wth
some working rule about which the referee was
uninformed, then it is up to the parties to adjust
the matter through the machinery for negotiations
as provided for 1n Sections 13 and 14 of the
agreement. However, the referee has no power
to force the parties to make such adjustnents
in their rules, no matter how fair and reasonable
such adjustments would be." (underscoring added)

And at page 86 he again stated

- "lrrespective of the problens and difficulties
whi ch apparently have arisen in connection with
applying Article 10(b), this referee would not be
justified in amending Section (b) of Article 10
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"by way of interpretation in order to elimnate
sone of those problens. Synpathetic as he is
with the view that any exi'STrng Workrng rul e which
produces unj ust or_unreasonable results when
applied 10 { he vacation agreenent shoul d be

wal ved or set aside 1nsofar as adnrnistering the
vacation plan 1S concerned, the tact remalns tnat

it dO_eS _not Tall within the rereree S prerogatives
and jurisdiction under the vacation agreenent to
change the Working rules.

"The parties have provided in Article 13 for
the procedure which is to be adopted in making any
changes in the working rules. Hence, unless the
referee can find that the vacation agreement
itself constitutes a nodification of some given
working rule, the parties nmust be deemed to be

bound exi sti otiate
ges | vV _US Ve- bar gai ni
procedures Set_out in Article 13." (underscoring added)

Thus Award 23509 is in manifest error when it concludes that
It IS permissable t0 violate the rules agreement when applying
the vacation agreement. The award is also in error when the
logic of its "greater expense" coment is considered. The

award stated

... it (the Carrier) would be required to assune a
ﬁxeater expense because of granting enpl oye Kol okit has

I's vacation than it woul d have assumed had the vacation

not been granted and he was paid under the Agreenent:',
Had Kol okithas not been granted his wvacation and paid under the
agreement, 'he would have been paid at the time and one-half rate.
Thus, evenif the argunent were correct on the "greater expense"
consideration with respect to the vacation agreement trunping
the rules agreenent, it would be incorrect with regard to any
greater expense because there would be none. Had the Carrier
properly filled the vacation vacancy the total cost would have
been equal to that which they would have incurred had Kol okithas

not taken a vacation and instead worked his own position.
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On the sane date Referee Franden's Award 23509 was
adopted by the Board, a simitar Anard by Referee Roukis was

adopted - Award 23510. This award correctly held:

~ "In reviewing this case, there are a nunber
of interpretative considerations that we nust
carefully exami ne betore proceeding to a compara-
tive anary3|s_of the key divisional Awards sub-
mtted vis this claim Wen the applicable 1942
Morse interpretations to the National Agreenent
are evaluated, we find that Article 12(b) requires
Carriersnot to bulletin vacation positions for
the purpose of filling same fromthe enFones.
submtting applications and that an e ,oye hol di ng
a regular position who is utilized to till the
B03|t|on of the vacationing enploye is governed
y the provisions of existing rules agreements , o
Of_TEecogni zed practices tnereunder.  (underscoring in original)

Award 23510, after exhaustively examning the working agree-

ment, the vacation agreenment and our prior awards, cited with
favor our early Award 4626 where we held in part:

"It was the clear intention of the parties to the

Vacation Agreenent that the existing rules as to

working conditions were to continue unless changed

by negotiations."

It is clear that Award 23510 is a correct application of
the agreements, while Award 23509 is not.

Award 23509 is in palpable error and requires dissent.

abor Member

%j'}letcﬁizfx
Date: /?'j’ gfz\
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