NATIONAL RAILROAD ADJUSTMENT BOARD
Asrard Number 23510

THRD DIVISION Docket Mumber CL- 22465

Ceorge S. Roukis, Referee

(Brotherhood of Railway, Airline aud
( Steamship Cl erks, Freight Handlers,
( Express aud Station Enployer,
PARTIES TO DISPUTE: (
(I1linois Terminal Railroad Conpany

STATEMENT OF CLAIM: Cl ai mof the System Committee Of the Brot herhood (G.- 8561)
that:

1. Carrier violated the clexks* Rmules Agreement when it forced and/ox
requi red 8. R, Hagstrom t O suspend WOr kK on his r equl ar assignment Of Operators
Cerk No. 917 (Relief) on March 14, 15, 16, 17 and 18, 1977, 1m order to work
position Of Operator-Clerk No. 914 which was a vacancy due to the regularly
assigned occupant being on vacati on.

_ 2. Carrier shall now be re(?ui red to compensate S. R, Hagstrom for
ei ght (8) hours® pay at overtine rate for the above-named dat es due to having
been forced and/ox required t 0 suspend WOrk on his regul ar assignment.

OPINION OF BOARD: Claimant contendsthat Carrier violatedt he C erks' Rul es
Agreement, specifically Rules 35 and 37(a) when it

required himto suspend WOrk fromhis regul ar assignment of Cperator O erk

No. 917 on March 14, 15, 16, 17, and 18, 1977 in order to work the position

of Operator-Cerk No. 914 which was vacant due to the regularly assigned

I ncunbent being on vacation.

Carrier disputes this contention and assexrts that it assigned
Claimant to fill this position in accordance with Article 12(b) of the
National Vacation Agreement and appropriately conpensated him pursuant to
Articles 10¢a) and 10(e) of the aforesai d Agreenent. Both parties adduced
numer ous precedent Awards to buttress and substantiate their positions.

In reviewing this case, there are a nunber of interpretative con-
siderations that we must careful l’y examine before proceeding to a conparative
anal ysi s of the key divisional Awards subm tted vis thiscl aim \Wen the
applicabl e 1942 Norseinterpretations to the National Agreement are eval uated,
we find that Article 12(b) requires Carriers not to bulletin vacation positions
for the purpose of filling same fromthe employes subm tting applications

and that an employe holding a regular position who is utilized to fill the
position of the vacationi ng employe i S governed by t he provisions Of exi Sting
rules agreenents or recognized practices thereunder.
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This was the [abor organizations' contention which was upheld: by
Referee Worse. Specifically he stated:

"on the basis of the theories of interpretation which the

referee ha&applied to other articles of the agreement in the
foregoi ng pextions of the Award, it is clear that the Carriers'
position on this question cannot be sustained. However, the -
referee believes that the parties should proceed without delay

in accordance with Article 13 of the Agreenment, to negotiate

fair and reasonabl e adjustments of the blanking rules so far as
their applicationto the vacation agreement i S concerned. !

_ In this dispute we are not confronted with an iesue respecting a
bl anki ng situationbut with a claimasserting thatspecific rules were violated.

Carrier, contrawise,argues that the claiment as the junior qualified
employe Was properly assi ?ned to the Operator-Cerk No. 914 position as per
the requirements of Article 12(b) since itdid not utilize a regular vacation
relief employe and it observed strictly the seniority prineiple consi stent
with its prerogative to arrange the work force in the nost efficient manner,
(See Third Division Award 10957 on this point). Admittedly this is a .
persuasi ve argunent by itself, but cannot overlook the rel evanc%/ of Rules 35
and 37(a) to this di sloute, when we consider what Referee Wrse had to eay
regarding specific rules that affect the Vacation Agreenent provisions and
our case law on anal ogous adjudicative questions. Referee Morse racognized
that 1ewas possible for future referees to be confronted with a problem
involving a conflict between the Vacation Agreement and specific work rules
and stated in pertinent part:

"This r ef er ee hel d many conversations W t h representatives Of t he.
enpl oyees and of the Carriers, and a* a result of those couversa-
tions, he knows it to be a fact that the parties reached the
Washington settlement with the understanding that the vacation
planwas to be subject to the Rules Agreement8 but that the
parties would negottate adj ust ments of any working rul es in any
exi sting agreements which in their application would produce
results contrary to the purpose of the vacation plan.”

& have no record that the parties negotiated any work rule adjustments to
comply with this pragmatic adnonition.

_ On the other hand, we have conpiled a body of deeisional | aw respecting
Vacat i on Agreement di sputes and we Wi | | review t hoSe holdings germane t 0 the
present| SSUeE.
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In Third Division Award 20998, we sustained Carrier's position
when it unilaterally removed a regular assigned enpl oye fromhis regular
position of Manifest Clerk tofill vacancies on the position of Assistant
Chief Clerk. W noted the relationship ofArticle 6 of the National
Vacation Agreenment to Article 10¢a) governing rates of pa)(] in such
situations and concluded that Carrier's position was further reenforced
by the "precise freedom of assignment" |anguage containad in the special
"Ratio of Rates" Agreement agreed to by the parties on April 9, 1973.

Rut in that Award, we were not confronted with a claiminvolving simlar
rules to those in the case now hefore us.

_ ~ In Third Division Anard 21614 which Carrier also avers is on
point with this dispute, we reached a simlar conclusion to our holding in
Award 20998 but again on a set of facts that did not include simlar rules.

I n thei nstant case, Claiment charged that Carrier violated
Rules 35 and 37(a) of the Working Agreement which are referenced hereinafter.

RULE 35 = GUARANTEE

Regul ar assi gned employe Or employes being used to relieve regular
assi gned employes Wi || receive one day's pay within each twenty=-
four (24) hours, according to position occupied or to which entitled,
if ready for servicead notused, or if required on duty less than
the required minimum nunber of hours as per position, except on

rest days.

RULE 37 - REGULAR ASSIGNED EMPLOYES
DIVERTED TO WORK ON OTHER
THAN THEIR REGULAR POSITIONS

(a) Regularly assigned enployes will not be required to perform
service on otherthan their regular posSi tions except in energencies.
Wen they are required to performservice in an emergency on other
than their regular positions, they will be paid at the time and
one-half rate of the position they fill, but, not less than the
dai |y conpensation of their regular position.

~ Wen theserules are examned within the context of cur decisional
law dealing with both sinilar rules and factual situations, we have no judicial
option other than to sustain the claim
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In Third Division Award 21578, which is analogous to this case,
we held that:

" . ..in the absence of any energency as defined in the agreement,
Carrier caused Claimant t0 be suspended fromhis regular position
to performrelief, work, a violation of the agreement, aud Wuld
nott hereafter permt himto work his own position because of, the
Feder al Hours.of Service Act.”

In that case the issue dealt with a claimregarding the £411ling
of a vacation vacancy by a regularly assigned employe in the absence of .an
energeni¥. Since there was no emergency present and the parties were
governed by rules simlar, to smules 35 and 37(a) herein, we found for
petitioner. (See also Third Division Award 16492).

. ~In summarizing our conclusion, we find our decision in Award 21578
diepositive of this dispute and not inconsistent with our holdings in the
prior Third Division Awards reviewed such as 20998 and 21614.

In these other cases, we were not faced with claims involving
provisions simlar to Rules 35 and 37(a) and accordingly, we construed the
pertinent articles of the Rational Vacation Agreement in a manner that best
conported with the i ntended neaning of Referee Mbrse's interpretations and
our decisional law, In Third Division Award 4626, we held in part that:

“I't was the elear intention of the parties to the Vacation Agree-
ment that the existing rules as to working conditions Were to
continue unless changed by negotiations.”

Rules 35 and 37(a) are explicit and unanbi guous provisions amd Were
previously interpreted by this Board to support claimame's position. The
parties have not defined vacation vacancies to be enmergencies or outside the
purview of these Rules and, upon the record then, we must conclude that the
Agreement wad#/i 0l at ed. Imasmuch as Claimant di d not receive the day’'s pay
ﬁrovided for his regular hours at his regularly assigned |ocation and since

e was i nproperly suspended fromworking these hours at his regular position,
he is entitled to be paid for themat the pro rata rate.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;
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That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes W t hi n t he nmeani ng of the Railway Labor
Act,as apprwed June 21, 1934,

_ That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement wWas vi ol at ed.

AWARD

Cl ai meustained at the prorata rata.

NATI ONAL RAILROAD ADJUSTMENT BCARD
By Order of Third pivision

ATTEST% M pﬂté(/

Executive Secretary

Dated at Chicago, Illinois, this 29th day of January 1982,



