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NATI ONAL. RAI LROAD ADJusTMENT BOARD
Avard Number 23515
TH RDDIVISION Docket Number W 23473
Geor ge S, Roukis, Ref eree

Brotherhood of Maintenance of Way Employes
PART| ESTO DISPUTE:

The Denver and Rio Grande Western Railrcad Conpany

STATEMENT OF CLAIM: "Claim of the Syst emCommittee Of the Br ot her hoodt hat :

(1) The disciplineassessed Section Laborer G. R Wi tehead was
unwar r ant ed and without j Ust and sufficient cause ( Syst emFi | e D«28~79/MW~15-T9) .

(2 SectionLaborer s. R. Whitehead shal | be afforded the renedy
prescribed in Rul e 28(d)."

OPI Nl ONOF BOARD:  An investigation Was hel d on May 8, 1979 t 0 determine Whet her
_ Claimant was insubordinate when hefai |l ed t 0 comply with t he
Roedmaster's i nstructions on My 2, 1979 to wear conpany safety glasses, while
on duty at American Fork, Utah and for hi s continued failure {0 complyw th
these instructions. He had been warned On April 23 and 26 to wear these glasses.

Based on the record developed at the trial, Claimant was found guilty
of the charges and suspended from service for eighteen (18) days. This disposi-
t1 0N wasappraled,

In defense of his petition, Claiment argues that he was prejudged
by carrier, since he wasdi sm ssed fram servi ce by the Roedmaster On My 2, 1979.
The i nvestigation was hel d on May 8, 1979 and the diseiplinary decision was cot
rendered until My 14, 1979, He contends that his Canﬁanw I ssued safety glasses
wer e chi pped and scarred while woridng ont he job and e was forced to purchase
his own industrial saf ety gl asses i n view of the unavail ability of company | SSued
glasses. He avers that the eighteen (18) day suspension was arbitrery and capais-
clous and an abuse of managerial discretion,

Carrier contends that Claimant was reprimanded on two (2) separate oc-
caslons Drior totheMay2,1979 i nci dent when he was taken out of service. [t
ar?ues that he was aware of the rules governing the wearing of company issued
safety glasses and he consistently disregarded this mandatory workpl ace obligation
on the several days he was sdmonished, |t asserts that he was pointedly war ned
that he woul d be removed fromservice, if he failed to observe this fundanmental
safhety requirenment and hi s removal was no surprise or an abuse of managerial
authority.
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In our reviewof this case, we agree W th Carrierts position.
careful anal ysis of the investigative record dees not indicate that C ai mant
was improperly r enpved from service on May 2, 3979 Orf that it was tantamount
to dismissal, Si NCE he was explicitly advised t hat hewoul dbe removed from
service if he did not wear his company iSsued safety glasses. He had been
warpedt W ce. In fact, this question is mooted by the retroactivity of the

penalty.

The record shows that he was remiss on My 2, 1979 when he did not
comply with t he Roedmaster's prior wernings and instructions and such eonduct .
constitutes insubordination, MDdreover, we are not convimeed that he was-com= -
pelled t 0 purchase his own saf ety gl asses because 0f their unaveilability On
the property. The foreman had an extra peir available but Caimnt had cot,,
reported that nis conpany issued safety glasses were i Npaired or for that'

matter, requested anew ssuance.

In Third Division Award 20030, which conceptual |y parallels this
case, we stated in pertinent part that:

"It | S A recognized principle Of arbitral | aw, and .
especially by thi s Béard, that the duty of am enpl oyee 4a
t 0 obey a reasonable order; and, if he disagrees with such
an order to seek redress through the grievance machinery Of
t he Agreenent. (gee AwardsT921,5170,4886;8712,15828
and 16286).There are hot sufficient” mtigating circunmstances
presented ON thisrecord { 0 SUPPOrt a conclusion Ot her than'
the | nescapabl e one t hat Claiment*sconduct anounts to' insub-

ordination,"

Intheinstant case, Claimant's resusal {0 Wear company i Ssued safety
(passes ON May 2, 1979, notwithstanding two jrior wernings, amounts { O insubora
dination.apd WE ar € constrained to aff'irm Carrier's determination, Caimnt was
gui [ty of a serious offense, which potentially affects the safety of rail opera-~
tions, and it shoul d not be lightly treated, V& Wi || deny the claim

FINDINGS: The Third Division of the AdjustmentBoard, upon the whol e record
and al | the evidence, finds and hol ds:

That t he parties wai ved or al hearing;
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That ths carrier and the Employes i nvol ved i n thi S dispute are
respectively Carrier and Smployes within the meaning of t he Railway Labor
Act,as appr oved June 21, 193h;

That t hi s Di vi si on of t he Adjustment Boar d has jurisdiction over
the d4spute i nvol ved herein; and

That t he Agreement was not vi ol at ed.
AWARD
C ai midenied,

NATI ONAL RAILROA! ADJUSTMENT BOARD
By Order of Third Division

ATTEST:
Executive Secrevary

Dated at Chicago, Illinois, this 20th day of January 1982.



