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George S. Roukis,  Referee

IDrotherhood ofMaintesance  ofWay&~ployesPARTIES !K~DlEPlJT%
The Denver and RloGramie WesternRailroad  Company

STATEXSNT OF CLAIM: "Claimofthe System Ccmmittee  of the Brotherhood that:

(1) The disclpllne assessed Section Leborer G. R. Whitehead was
unwarranted and wlfhout just and sufflclent OBuse (System File D-2879b-15-79).

(2) Section Laborer S. R. Whitehead shall be afforded the remedy
prescribed in Rule 28(d)."

OPINION OP MARDI An iuvestigatlou was held on May 8, 1979 to determIne whether
Claimantwas  losubordisatewhenhe  failed to cOmplywith  the

Rosdmster16  instructions on May 2, 1979 to wear company safety glasses, while
on duty atAmerlca6 Fork, GL6.h and for his contiued failure to comp4 with
these instructions. HO had been wmned on Aprll23  and 26 to wear these glasses.

Basedontherecorddevelopedatthe  trlal,Claismntwa6 foundguilty
of the charges and suapederl frcm service for eighteen (18) days. This dlsposl-
tion was appealed.

In defense of his petition, Claistint argues that he was prejudged
by &m?ier,  since he was dismissed fran service by the Rcedmster on May 2, 1979.
TM investigation was held on kay 8, lflg and the disc~p~nsry  decision was cot
rendered until May 14, 197% Re contends that his Cospany issued safety glasses
were chipped and scq?edwhilework.lng on the Joband he was forced to purchase
his own lrkQ.drial safety glasses in view of the unavailability of canpany  Issued
glasses. He avers that the eighteen (18) day suspension was avbitmry and capri-
cious andanabuse  ofmnagerisldiscretion.

Cgrrier contendsthatClsimentwa6  reprirssnded ontwo (2)septuute oc-
casions  prior to the May 2, 1979 incident when he was taken out of service. It
argues that he was aware of the rules governing the wearing of cuspany issued
safety glasses and he consistently disregarded this mandatory workplace obligstlon
on the several days he was adnonished. It asserts that he was pointedly warned
that he would be removed from service, if he failed to observe this fundamental
safety requirement and his removal was no surprise  or an abuse of rssnagerlal
authority.
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In our review of this case, we s&roe  with &rrier*s  position.
Oamful analysis of the investigative record does~ not indicate that Claimant
was ~Wm=r4 removed from service on May 2, 1979 or that it was tantamouut
todismissal,  since hewas explicitlyadvlsed  thathewouldbe removedfrw
aervlce  if he did not wear his company issued safety glasses. He had been
WarMd twice. In fact, this question is mooted by the retroactivity of the
P==lty.

:

The record shows that he was remiss on May 2, 19'79 when he did not
cauplywith  the Rcadmaater~s prlorwaruiogs  and dnstructlons and such conduct  ;,
coustituteslnsubordination. Moreover, we are not conwdsoed that he wasccs+ _
pelled to purchase his own safety glasses becsuse of their  usavailabiUty  on
the prapafy. The foreman had an extra psQ available but Claimant had cot,,
reported that his company issued safety lessee were impaired or for that'

~,,,

mattsr,requestedo new issuance.

In Tbird Division Award 20030, which conceptually paral. this
case, we stated in pertinent part that:

?t is a recogsised px%nciple of arbitral law, and ~: ..'( ', ., ~.:
especially by this Bdard,  that the duty of azi employee Is
to obey a reasonable order; and, if he disagrees with such

an order to seekredressthroogb the @evaixce umcbinery of "
'.

the Agreement. (gee Aw&ds 7921, 5%?0,  4886; 87l2, 15&8
snd l&86). There m-e hot sufficient mitigating circumstances
presentad on this r&ord to support a conclusiou  other than'
th& Inescapable one that Clsinmnt's  conduct amounts toinsub- !'
olw.Mtion."

In the instant case, Claimant's'rel‘usal  to wear can& issued safety
(passes on by 2, 1979, notwithstandingtwo  Ilrlor.wati,rys, auiouuts  to insubor-
dinatlon.and we are constraiqed to afYI.rsi &rrier% detennlnation. Claimant was
guilty of a serious offense, which po%entiaUy affects the,safety of rail opera-~
tions,  and it should not be lightly txeated.  We will deny the claim.

FINDINS:  lb8 Third Division of the Adjustment Board;  upon the whole record
alld all the evidence, finds and holds:

That the partLee waived oral hearing;



That ths CarHer and thy Rnployes involved in this disputs are
respectively Qwrierand  Ibployes  wlthi~the meaning of the Railwaylhbor
Act, as approved Juue 21, 1934;

That this Division of the Adjlcstment Board has jurisdiction over
the dispute involved herein; and

That the Agreementwas  not violated.
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Claim denied.

NATIONAL FuILFl0Al)  Arms= BOARD
By Order of Thi.13  Division

Dated at Chlcago,  IWnois, this 29th day of January lg&.


