NATI ONAL RAI LROAD ADJUSMENT BOARD
Award Nunber 23531
THIRD DIVISION Docket Number CL-22579

Dene E, Bischen, Ref er ee

Brot herhood of Railway, Airline and Steanship O erks,
Frei ght Handl ers, Express and Station Employes

PARTI ES _TODI SPUTE: ( . _
(The Chesapeake and Chi 0 Rai | way Conpany

STATEMENT OF cL.AIM: O ai mof the Systemcommittee of the Brotherhood
(GI=857T)t hat :

(a) The Carrier violated the terms of Rule 60 September 11, 12,
and 13, 197% when they refused to pay M. Wnh D. Keim, Jr. because he was ab-
sent, due to infection in the root of a tooth

M. Wn D Keim, Jr. worked on Septenber 10, 1974 with a
swol I en Jaw and a toothache, then he went to a dentist at
6 p.m on Septenmber 10, 197% for advice snd/ortreat ment
in connection w th his toothache, which was diagnosed a8
an absessed t oot h that woul d require the attention of an
Orel surgeon and,

(b% M. Wn D. Keim, Jr. incunbent of A-565 Payroll Accounting
Cerk, rate $50.06 per day should now be allowed three days at the pro rata
rate of $50.06 per day because of this violation on Septenber 11, 12, 13, 197h.

CPINFON OF BOARD: At the time the instant Caim arose, Caimnt was enployed in
Carrier's Finance Department, Baltimore, Maryland on the Auditor
of Expenditures Roster, Baltinore General Ofice District. He was regul arly assigned
to the position of Payroll Accounting Oerk, A-565 wi<h a rate of $50.06 per day.

On Tuesday, September 10, 1974 Clainmant visited his dentist after his
tour of duty regarding a toothache and swollen jaw kis dentist referred himto
an Oral Surgeon, Theodore S. Freedman, D.D.S. for treatnent. On \Wednesday,
Septenber 11, 1974 Claimant's tooth was extracted and he did not report forwork
on Thursday, September 12, or Friday, Septenber 13, 1974. claimant requested sick
pay under the provisions of Rule 60 of the Agreement between the parties for each
of these three days. He was advised by Carrier that such absences were not com
ﬁensable under the application of Rule 60, unless an individual is confined to a
ospital for actual dental surgery.

Local Chairman E. Re Dotson filed a claimon behalf of Cainant by
letter dated October 9, 1974 for one (1) day's pay for each of the dates
Septenber 11, 12 and 13, 1974. The claim was denied by the Director of Payroll
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accounting in a letter dated Decenber 10, 1974. Under date of January 9, 1975,
the General Chairman appealed the claimto carrier's Director of Labor Relations.
The appeal was denied in a letter dated May 6, 1976,

Rul e 60 reads as fol |l ows:
"RULE 60-ABSENT ACCOUNT PERSONAL ILLNESS WITH PAY

1. There is hereby established a non-governnmental plan for
sickness allowances or sickness allowances supplenental to.the
si ckness benefit provisions of the Railroad Unenploynent

I nsurance Act as nowin effect or as hereafter anmended. The
purPose of this plan is to provide sickness allowances t0

enpl oyes absent account of illness and to supplenent the ben-
efits Brow ded under the Railroad Unenployment Insurance Act
where Dbenefits are payabl e thereunder.

2. The plan provided for herein contenplates that on any
given day for which an enploye is entitled to benefits under
both the Railroad Unenploynent Insurance Act and this Rule
that the Carrier shall supplement the benefits provided
under the Act and received by the enploye to the extent of
the difference in benefits provided under the Act and that
provided in this Rule (but only for days on which the em
ploye woul d have had a right to work wth a maxi numof five
days supplementel benefits in any cal endar week).

3. Beginning on the first day an enploye is absent from
work due to personal illness (not including pregnancy) and
extending in each instance for the length of tine determ ned
by the provisions of the Subsections of this Section 3, each
such enploye shall be entitled to a sickness allowance for
such days of illness on which he otherw se woul d have worked
(subject to the provisions of Section 2 hereof) in accordance
with the schedule of benefits set forth in the follow ng
Subsect i ons:

(a) Employes With | ess than 2 years' service-1/2 pay
after 5 working days lost but not exceeding 5 days in
any cal endar year.

(b) Enployee with 3 to 5 years' service-entitled to
5 days pay after first 5 working days oot in any
cal endar year.

(c) Employes With 5 to 10 years' service-entitled to
10 days without any waiting time in any calendar year.
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"(d) EBuployes with 10 or nore years' service-entitled
to 20 days without any waiting time in any cal endar
year.

(e) fmployes may accunul at e unused sick | eave for
previous years up to a maxi numof 60 full tine days

4. The supervising officer of the Carrier wll supply
enployea entitled to file for sickness benefits under the
Rai | road Unenpl oyment |nsurance Act the necessary papers

for filing claim and supplying the Carrier such information
as it may need in connection therewith in order to facilitate
the collection of nDneY due the enploye from the Retirenment
Board and the making of paynent by the Carrier of any supﬁle-
nmental benefits due the enploye under the provisions of t
Rul e.

I'S

In the event an enpl oye forfe+ts sickness benefits under
the Railroad Unenployment [nsurance Act for any da% of sickness
because of his failure to file for such benefits, he shall only
be entitled to any Carrier paid supplemental benefit due for
that day except where the failure to file was unavoidabl e

5. It will be optional with the Carrier to fill or not fil

the position of an enploye who is absent account of persona
il11ness, including the first five days of an enploye with

| ess than five years' service who is absent account of persona

i Il ness, under the provisions of this rule. If the Carrier elects
to fill the vacancy, the rules of the Agreenent applicable thereto
will apply. The right of the Carrier to use other enPIoKes on
duty to assist in performng duties of the position of the engloye
absent under this rule is reco%nized provi ded, however, the ab-
sentee's work performed by "ot her employes® i s performed within
the assi gned hours of the "other employes".

6.  The enploying officer nust be satisfied that the illness

is bona fide. Satisfactory evidence in the formof a certificate
froma reputable doctor wll be required in case of doubt. The
Local Chairman and the General Chairman Will cooperate with the
Railway to the fullest extent to see that no undue advantage is
taken of this rule.

7.  Before applying the foregoing provisions, the Carrier shal
determne, under the principles stated in this paragraph, whether
sick |eave conpensation or supplemental allowances are to be paid
Any enploye who is not entitled to Railroad Unenployment |nsurance
Act sickness benefits by virtue of insufficient earnings in a base
year, or where period of illness is not of sufficient length to
satisfy a maitln? period, will be paid conpensation, and all such
anount’s paid will be reported as conpensated sick [eave. In all
other instances supplenental allowances will be paid and they will
not be reported as conpensation.
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"8.  For the time necessary to attend funeral and handle
matters related thereto, in the event of death of a spouse,
child, parent, parent-in-law, brother or sister of an

enpl oye who has been in service one yeer or nore unused
'sick leave' days which have accrued to hi m under this

rule (Not exceedi ng three consecutive WOr kK days unl ess,

i n individual hardship eases, | ocal agreenent is other-

wi se reached) may be used, which will be deducted from
the time which he woul d otherw se have available for tine
| ost account personal illness.

NoTE 1. Absence from duty account of off-duty
injury will be considered the same as absence ac-
count of personal illness for purposes of this Rule,
provided such injury is not a result of msconduct
on the pert of the enploye. If an enploye is conpen-
sated under this Rule and recei ves damages because of
i nj ur%/, the Carrier will be reimbursed for allowances
made hereunder; however, such reinbursenent will be
limted to the amount receivedi N damages or the al -
| owances received under this Rule, whichever is |ess.

NOTE 2: Cut-off and extra enpl oyee who make them
selves available to protect work under Rule 12 of
this Agreement will be eligible for sickness allow
ances under this rule on days of illness on which
they woul d otherw se have worked, provided they
work sufficient days in the preceding year to
qualify for a vacation in the current year under
the National Vacation Agreenent of Decenber 1T,
1941, as anended

NoTE3: Al enployes who are receiving al | owances or
benefits under protective agreenents such as the
Stabilization Agreenent of February 7, 1965, the so-
cal | ed aMTRAK Agreenent effective May 1, 1971, the
Vashi ngt on Agreenment and agreenents covering intra=-
carrier consolidations, transfers and reorganizations,
will hbe eligi ble for sickness al |l owances as prescribed
inthis rule.
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"NOTE4.  Aregularly assigned employe who has a
protected rata under a protective agreement and who
Is entitled to allowances under this rule, wll be
paid at the rate of his regularassigmment (pOSition
to which assigned by bulletin) or his protected rate,
whi chever is higher.

A cut-off or extra emoloye Who has a protected rate umier
a protective agreement and who i S entitled t 0 allow=
ances under this rule, will be pagtd at the rate of the
position he would have worked or his protected rate,

whi chever is higher."

W need not |inger overlong on this case because the claimclearly is sustainable
under Rule 60. There can be no doubt that Claimant's absence from work was due

to a bona fide and serious personal illness. The unrefuted record including s
witten statenent fromhis oral surgeon demo-:-trates that Claimant's ailnent was
not trivial and NO one who has had dental surgery for renoval of an impacted tooth
or suffersd froman abscessed t 00t h woul d SO argue. Carrier’stheory that Rule 60
appl ies to dental surgery involving hospital confinement hut not %o dental surgery

involving home conval escence finds no support i N the language of the Rule amd
cannot be engrafted thereon under the guise of interpretation by this Board.

Eased on the foregoing, therefore, the ¢laimis sustained.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, £inds and hol ds:

That the parties waived oral hearing;

~That the Carrier and the Employes i nvol ved in this di spute are
respectively Carrier and Employ=s within the meaning of the Railway Labor Act,

as approved June 21, 1934;

. That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreenment was viol ated.
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AWARD

C ai m sust ai ned.

NATTIONAL RA ILROAD ADJUSTMENT BOARD
By Oder of Third Division

ATTEST: za/ %

EXecut| ve Secretary

Dat ed at Chi cago, Illinois, this 26th day Of Februaryl9fe.



