NATI ONAL RATLROAD ADJUSTMENT BOARD
Avar d Number 23534
THIRD D VI SI ON Docket Number @-22683

Dana E. Elschen, Referee

éBrot herhood of Railway, Airline and Steanship d erks,
Frei ght Handl ers, Express and Station Employes
PARTI ES TO DISPUTE: (

(union Pacific Fruit Express Company

STATEMENT ca? CLAIM: C ai m of the System Committee of the Brotherhood
(GL=8T10) that:

1, The Company violated the Rul es Agreement effective June 1,
1965, particularly Rules 1, 7,8,29,38 and other Rules of the Agreement when
M. He. L. Caudillo, Truck Driver, North Piacte, Nebraska, Seniority District
No. T,seniority date November 25, 1945, was forced to vamcate position of
Truck Driver to a | ower rated postion with different rest days.

(2) The Compeny shal | conpensate M. Hs Le CRudillo for the
difference in compensation each and every work day effective January 2%,
1978, between Truck Driver and Laborer. The rate of M. Caudillo's position
a8 Truck Driver M5 $6.9016 per hour, and for the position he was forced to
occupy as Laborer, is $6.,5450per hour. In addition, claimis for the pepalty
rate of time and one-half for each Saturday and Sunday that Claimant works
beginning with claim date based upon the rate of Truck Driver.

(3)s The Company shal | |nclude anywagei ncreases placed in effect,
whet her general or cost of living.

OPINION OF BOARD: Claimant is enpl oyedae a Truck Driver for Carrier at

North Platte, Nebraska. On January 24,1978 he was notified,
In witing that due to insurance problems w th Kemper |nsurance Company he was
disqualified for truck driving and shoul d exerci se displacement rights to anot her
job. dainant did as instructed and bumped onto a lower rated Laborer's job
with different assigned days which he worked until May 26,1978 when he was
returned to truck driving after the Carrier had switched to another insurance
company whi ch did not question Claimant's insurability.

In the meantime, however, t he Local Chairman on behalf of Cl ai nant
filed a "formal claim™ that Carrier had acted arbitrarily and capriciously by
removi ng Claimant fromthe position of Truck Driver. In handling on the propert
Carrier repeatedly asserted the lack of timeliness of this claim under Rule 38(f3
and the Organizatlon countered that the Carrier had inproperly disciplined O aimnt
wit hout a hearing.
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W have reviewed the record in detail and are persuwaded that
Carrier's threshhold objection is well founded. This is not a diseipline
or suspension case, nor was Claimant denoted on the basis of alleged
m sconduct or incompetence, |f his treatment at Carrier's |evel was unjust
in his judgment, then he had recourse under the Agreenent to Rule 38(f)
which reads as foll ows:

"An employe who considers himself unjustly treated
shall have the same right of investigation and appeal
if witten request is made to his supervisor within fif-
teen (15)days of the cause of conplaint or date of supere
visort!s decision on matters brought to his attention in

writing."”

Under the foregoing tine linitations of Rule 38(£),the witten claim
of February 13, 1978 was filed too |ate since the gravamen occurred on January 24,
19758, The Carrier preserved its tineliness objectives throughout the handling
of this claimand the tine defect nust be deened fatal to the claim Because
of the procedural defect we do mot reach and express no opinion upon the nerits
of the daim

FI NDI NGS: The Third Division of the Adjustnment Board, upon the whole
record and all the evidence, finds and hol ds:

That t he parties waived oral hearing.

That the Carrier and the Employess involved i n this dispute ate
respectively Carrier and Bmployes within the meaning of the Railway Labor Act,
a3 approved June 21, 193k;

That this Division of the Adjustment Board ha3 jurisdiction over
t he dispute i nvol ved herein; and

That the claimwas not tinely filed under Rule 38(f). i e
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O ai mdismisged wit hout reaching the nmerits. VO ” ﬂ!\“%,

NATIONAL RATLROAD ADJUSTMENTBOARD
By order of Third Division

L, Fichee

Executive Secretary

ATTEST:

Dat ed at Chieago, Illinois, this 26th day of February 1982.



LABOR MEMBER'S DI SSENT
TO
AWARD 23534, DOCKET CL-22683
(Referee Eischen)

Award 23534, to quote Referee Eischen froma different
case, is ™. ..in our judgenent. just plain wong." C ainant
was renmoved fromhis job in violation of Rules 7, 8 29 and
38 of the Agreenent. At the tine of Claimant's renoval a
timely and legitimate claimwas filed on his behalf. This
claim was acknowl edged by the Carrier tinely and after conference
approximately a nonth later, denied. The letter of denial did not
mention or deal with the Unjust Treatment Rule. It was not unti
the final level of appeal, sone tine later, that Carrier took the
position that C aimant should have, sonme tine back and several
steps earlier, requested an unjust treatnent hearing. Then of
course, it was too late (beyond 15 days) to nake a tinely request.
W don't agree that the Carrier can discipline an enploye
in this case renove himfromhis position, wthout notice and
Investigation. To hold that when this happens the enpl oye
must request an unjust treatment hearing is a tragic injustice,
to say nothing of being not supported by the agreenment and in
violation of the discipline rules. To wite that "the Carrier
preserved its tineliness objectives (sic) throughout the handling
of this claimand the time defect nmust be deenmed fatal to the

claimf sinply is not supported by the facts.

"Award 23534 is "just plain wong."

——

' .J. C.‘-E-'i‘:etcher, Tabor Member

Dat_e: ,£3-/2£ < 8f;y//




