
NATIONALBAIhBOADAATUSTMEETBBOARD
Anti Nwber 23535

THIRD DIVISION Docket Nmber  cG22684

Dan% E. Elrchen, Referee

(Brotherhood of Railway, Airline ami Steamship Clerks,
(Freiefit Baldlers, &preas a& Station Fqloyes

PAETIESTDDISPUTE:(
(The Baltimore a& Ohio Bailroad Company

STATEMEE!B OF &AIM: C~J%~JII of the Systeu Cuauittee of the Brotherhood
CL-8646, that:

(1) The Mer violates the Clerk-Telegrapher Agreement, when
cwawncing August 2, 1976 aud arntinuing, it requires ati permits non-covered
persons to perfomClaim Clerk clerical work coveredby GlerkslAgreement  at
Dayton, ohi~aab s~cbw~rk include0 tisualinspoctionoidamgedfreight,
photosraphing  -ge, prepsring, --a5 and fOrwardIng recorda, reporta
aid stahnte incidenttherewithj  and

(2) Aa a result thereof, tiler &all cappamate Slain Clerk
R. Ii. Horsley, Dsyton, Ohio, eight (8) hours' pay at overt&m? rate beginuing
Auguet  2, 1976 ard continuing, five-days enah  week, until the Amet
viol&tlon lr cwmected.

OPINION OF BOARD: Carrier mainlA~ an Agency station in ita General Office
Building at Dayton, Ohio. kpong the etatlon force at the

freight offloe, Dayton, Ohio, at the time of the case before ua wae Claim Clerk
poeition 0270. In Au@.&, 1975 Position C-270 became vaarnt aud was advertimd
for bida on Superiatemiant's  Bulletiu No. 27 dated August 18, 1975 at Cincirmati,
Ohio. Claimant awumed  the aeaigment in Augumt of 1975, tieluding perfommce
or cuss “Am h~pecticw (shipuente inspected in car berm-e uubadhg).

01~2 0r Carrier’8 custamsrs  at Dayton, CM0 is the Dayton Pree8, Inc.
whichreceivee rmercua rolla of paper originsting  on the (then)Seabarrd
Ooaetline aal Southern RBilway. Forsemetimeahi~numberofdamgeclaims
had been submitted to Qxrrier by Dayton Prees, alrd carrier had been paying
nearly $lf3C@OG per year in damage claima. Wltha view toreducin~ ths amount
of damage claim, by agreement with Dayton Press, Inc., the Eastern Wel@ng
and Inspection Bwem (E.W.I.B.) was retained. 'pwo E.W.I.B. amploy3s were
stationed on the uplarding dock at Dayton Press. TheBe employes i~~cted
each car placed for uuloadingbefore itwas unloaded. lheyaloo observed the
actut3lualoadingorevwry oar. In those irmtancee where damge occurred by
fault or the Oarriera  damage claimwan  presented to the Daytonagent.

The E.W.I.B. employes caenenced work on or about Jurm 1, 1976. At
the~tlinr,~~tvasinfornredbyOarriertbathewouldnoLongarbe
required to make any inspeetlona or Fkc=eptions Reports incident to Da
ohipaent.9. 0nJuly26, 1976, Cla&umtsubmitteda claim ror eight(8
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pay for various dates inJuue audJul.y, 1.976. The claim was denied and not
progreseed further by the &#zatiau. ckl September 23, 1976 ~ipsntaub-
mitted a new claim for eight (8) hours for Auguat2, 1976~11 ach subseqwmt
date,which claimwas also denied. ItuusappealedbyBRACGeneralCbslnaan
E. J. Beyuolda in his letter of December 10, 1976 to Director or I&or ReLatfwa,
B. C. !&sale. l%e claimwas discuwed in conference auddeniedbyMr.Massie
iuhis letter ofMay 9, lg‘j"j'.

The Organi2ationmaintainsthatCmrierhas  tiolatedthe Agreament
between the parties by assigning to outside employes recognired Claim Clerk
workallegedlyrereservedta employes coveredbytheBlbO/BRACAgreemnt.  Iu
sugport of this argmant it citea Rule l-the Swpe Bule-aud tradition, au&mm
ad practice on the property “gsimd  from years or perfondng  freight claim
work by Rnployes," aa instructed through Carrier guidance manuals.

Rule 1 of the Agreement re&s as followa:

"ROLE 1

Poeltioua slrl Fmployeea Affected.
(a) !Cheae  rules shall constitute an agreement between

!BheBaltimomamiChioRBilroad  Compauy,TheBaltimoreaxl
ohlo altag TerminalRailroad  ocmpanY,andThe Staten
I~lanl Failroad Corporatienaod  theBrotherhood of Railway,
Alrllne andSteamhip Clerkm,PreightEamdlers,Exprees
and Statiou Faaployees  and shall govern the hours of servioa,
vorking couditlous, aud rates of pay of all et@oyeer en-
gagedintheworkof the craf-tor elasr of clericel,office,
datlonagd etorehouoe employees,which  shall iucludeall
qloyeea formerly aovered by clerical agreemut effective
July 1, 1921 (aa revieed December 15, 1969) M amexbd,
alrlallemployees eugagedin theworkofthe craft or clam
or nu~pol-tati~-~ cation Daployees, which shall in-
cludeall eaployeer f'onmrly coveredby the Tranrportatian-
Camuniat.ionAgreamntar  TheBaltimre audohio Ihilrced
CumpauyeffectiveJuly1,1~8,arr revisedJuue 16,1960,
a8 amtied;  The Bslthore and Ohio Chicago !CermimlIbil-
rwd CompaayeffediveJuue  3, 1963,arr  amended;adThe
Staten Islad~ilroad Corpozatloneffectiva August  1, 1959,
ae amended.

Clerical Workers.
~ployeesvhoregularlydevote  notlesathauiour  (4)

hours per day to tbevritiuganal  calaulatiug  iucldontte
keepingrecord andaccouut8,nitiugami  transa3bing
lettere,bill.a,  reports, statemeuto ard similarwork,aud
to the open&ion of ofTla meabauicalequipmentaud de-
vice8 in couuectlon with such duties and work shall be des-
ignated as clerks.
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"me roii0m3  amployees  a n d / o r  pot3itiolur  ax-0  ala0
covered by this Agreement:
Office Boya r3mlrreura
Meaa-engers Tractur  operators
TrainAmouncer6 Motor a&r operators
Gatemen Red Capa
%ggage&ParcelRoam Telephone Switchboard
-loYeS operaters

Station Helpers Telephone-operators
Warehousemen Tower Directors
Operator0  or ofpiw  & StationTfafernun
Epuiprmt,  Applianwrr Levernun
& uwhlnes Bridge  -tars

Elevator Cperatora Assistant Agenta
orri00, Station&Warehouse operators
Watchmen Block Qeratore

Ja?litorS Sidewire Opemtore
Portsr8 Wire Chiers & Aasietant
Laborers em@oyeea  in & wirs Ctrier0
aroud stations, ware- mtagem3 & m-3 weir,
housee, freight houses or may offing
ad store houses ReUei Agent8

Qllers Rxclunivu Agents
Stowman Operators hamUng miteherr
Truckers Tickat Agent-Opemtem
Sealers selling ticketa
Coopem Qclusive Ticket Agents
Storehelpera Coal BilUngAgentm
Luubemen Target Men
Suap Assorters lkaln Directors
andany other positions of the crafts rud clamer not Usted
above.

Assignment of Work.
(b) When the aasigment of clerical work in an

office, station,warehoase,freighthowe, &ore house, or
yard, occurring within a awead of tsn (10) haurs frapl
the time such clerical work begins, is w&da to more than
ow (1) employee not claseified  ae a clerk, the t&al tias
dev&ed to 8uchworkbyaU. suchemployees ata faclUty
~ptdried herein .=&all not exceed row (4) hour8 per day.
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"~terpretatlou of Rule l(b).
Thevonl 'employee' iu Rule l(b)uteans om in

the employ of this Company,whether ccmlng uuder the
Scope or this AgreemuTt, another agreement, Or out-
side the Scope ofauysgreaslent.

(c) When a position covered by this Agreewnt is
abolished, the work assigned to same which remails to
be perfonwd will be reassigned in sccordanw with the
rouwing:

(1) To position or positions mred by
this Agreement when such position or
positions renmlu in exiatenw at the
location where the work of the abo-
lished position ie to be perfommd.

(2) In the event no position under thle
Agreement exists at the location whem
the work of the abolished position or
positions is to be performed, then it
wy be performed by a Yardmaster, Fore-
man, or other supsrvlsorye loyee,pro-
videdthatb368t~r0ur(4  houra'7
work per day ef the abolished position
OT positionis remains to be perfomed;
audfUrtherprovidedth~tsuchworkis
incident to the duties ef a Yardmater,
Forewn, or other supervisory eapl.epe.

(3) When-e the remlniugwork ofanabolished
position IS reamigned to poaitlolu3 com-
ing within this Agreemnt, au effort will
be nude, where practicable, to reassign
the werk to a position or poeltione aa-
signed siWarwork,higherW.edworkto
higher mted positionn and lwer rated vork
to lower rated positionh

(4) Work Incident to snd directly attached to
the primrydutiee of another olnsr or craft
0uah as prepwation  or the cards,  retie*
statemnts  or reports in connection  vith per-
rormuw of duty, tickets colleoted, cars car-
ried intralns,and aareinspscted ordutler
or a similar ckuacter, maybe performedby
employees or such other craft or Ola86.
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(a) These rules shall not apply to laborers on coal
and ore do&n or to laborers on piers, wharves am3 other
watar front fsciUties mt a part of the regular freight
station forces, nor to indlvlduals where awunts of less
-Forty-Eight DoUare ($48.oo)permonth  are paid for
ape&al services Which take only a portia~ of their tias
fromoutside employmentorbuslness, and not- than
me (1) suehimiivldualshallbe euployedatany one point.

lb@ term 'Special SarvlceS' 16 not innteedad to
apply to clerloal work, except bymutualagreemat  betWeB
the pnrties signatary hem~to.~

~rcounter6thatlleitherRilelnaranyotbarpartoftheagree-
wilt Euppold the orgl%lxLzatdon'e  cldJJI. It argues that Rile 1 is "gellsral" in
scope and&es notdescribeworktobe performed. Further, &rrler asserts,
no work was takem fran all(y clerical position at Dayton a& given to E.W.I.B.
WlplOJW. Wther, aulier  states, the wmk being perfaraea by B.W.I.B. m
player never exlrted prior to their emplq-rsntby Qrrier.

Atissue in the instant dispute are three questions. The fir&, ard
threshold issue, is whether Rule l(b) specifically  resects the work in quentlon
to the Clmks. If the answer to thin first question is to be afftitlve, then
itmustbedePnonetrated~tsuchw~kthareinda'~~spe~aolsdformore
than fonr (4) hours per day by other than Clerks per Section (b) of Rule 1 (supra).
If, the evidence does not establish reservation by the crprasr language of
Rule l(b) then It must be detelmined whether the OrganlsaUon has demonstrated by
system-wide pst custom, practice and tradition that such work bs been assigned
by Qrrier exclusively ta Clerks.

According to Rule 1 work desiwted as belonglng to Clerks includes:

"(b) When the assignnent of clerical work In an office,
station,warehouse,  freight house, store house, or yard,
occurring withln a spread of ten (10) hours from the time
such clerical work begins, is made to more than one (1)
wployee not classified as a clerk, the total Ume de-
voted to suchworkbyall such employees ata facility
specifledhereinshallnot exceed four (4)hourd per&y."

~lerlwlworlwrs are those employeswhoregularly  opexlnot less than four (4)
hours pardayperfomiq suchwork. It is not disputed that Position C-270
was a clerical poeition. What is disputed is whether part or all of the work
performed by E.W.I.B. workers is clerical work which under Bule 1 of the Agree-
ment by rights belonged to the incnmbent of position G270. We fill the record
evidence to be unclear with respect to the work at issue. while filling out
of forms such as those used subsequent to making a "Class A" inepeetlan may
be viewed a6 the 'trriting and transeriblng  . . . repo~%s, sta%%mnte asd sin&
lair work" described in Eule 1 (supra), actual perfmnce of "CLass A” inspec-
tions (shlpmente inspected in *fore unleaded) is not spacifitally  reserved
by Clerks bythatRule.
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It is therefme in-bent upon the Or~niution if it lo to
prevail in this claim to show either axclu#iW System-wide past pnWtice,
custxnn,andtraditionofreservationof  suchwork to Clerks or that that
work clear4 reserved to Clerks by FUle 1, z. "writing arki transcribing
. . . reports, etatamente BXXI similar work" was perfomed for mare than four
(4) hours per day by (in this case) E.W.1.B. employee.

Based upon the record before us the Or@nization has failed suc-
cessfully to dwonstrate a system-wide past pattern, practice am3 custanof
reserv%ng excluelve4 to Clerks the work of "Class A" inspections. Neither
has the organization shmm that more than four (4) hours of the E.W.1.B.
em&oyets work day was devoted to work reserved te Clerke under the Scope

.

Accv~,based upon the foregoing, the clainmstbe denied.

FINDLtGS: The 'J!hirdDitieion of the Adjuetmnt Board, upon tbewhole record
andalltbe evidence, fimls a&holds:

That the prtieswalvedomlhearing;

That the Carrier ami the EJnployas Involved in thie dispute ara
respectively Carrier ald Ehployes within the meaning of the Railway Labor
Act, as approwd June 21, 1934;

That this Divieion of the Adjustment Board has jurisdiction over
the dispute lmmlved herein; a&

That the Apement was not violated.

A W A R D

Claim dented.

NATION& RAILROADAQJU3MENTBOAFUJ
By Order of Third DitiBiOn

Am% a&P&
Em2utlve Secretary

D&A at adargo, Illinois, this 26th day of Febniary lytk.?.



LABOR MEEBIBER'S  DISSENT
TO

AWARD 23535, DOCKET CL-226S4
(Referee Eischen)

Award 23535 is in palpable error and requires dissent.

The facts as set forth in the record and correctly recited

in the Award demonstrate that the Carrier, rather than

authorizing overtime or directly increasing the number of

clerical positions, chose instead to contract out a sub-

stantial portion of work involving OS&D functions at Dayton,

Ohio. Simultaneously, with such sub-contracting, and the

stationing of two Eastern Weighing and Inspection Bureau

employes at the facility, functions of work previously assigned

to a clerical position under the agreement were removed and

thereafter performed by outsiders, EWIB employes.

The facts were not disputed. The arguments advanced by

both sides in support of their contentions were relatively

basic. The Organization argued that the permitted exceptions

to the scope rule did not allow BWIB employes to perform work

heretofore assigned to employes under the agreement. The

Carrier's basic argument was that "No work was taken from any

clerical position at Dayton and given to employees of the

Eastern Weighing and Inspection Bureau." The Carrier did not

argue the definition of clerk clause, Rule l(b), i.e., the

four (4) hour prophylactic that classifies clerks and others

working under the agreement for pay purposes, as a basis for

defeating the claim. Nor did the Carrier see fit to argue



the archaic and imperfect systemwide exclusivity concept as

a basis for defeating the claim. For the Carrier knew, and

the Referee had ought to have known, that neither argument

would be valid. Rule l(b) (quoted in the opinion) deals with

Carrier's employes specifically, (e.g., the references to
II . . . all such employes at a facility...") and not to outsiders

and non-employes as was the case here. More importantly it

applies only to clerks and others working under the agreement.

The Carrier also knew and the Referee had ought to have known

that the "exclusivity argument" was not in issue. Careful

review of everything written by the Carrier in their Ex Parte

and Rebuttal Briefs fail to disclose even a hint of an "exclusivity

argument" on their part.

The docket was presented to the Referee on February.28,

1980. Referee Eischen had the claim in his possession for

two years and released a proposed Award on February 23, 1982.

Referee Eischen did not see fit to decide the claim on the

basis of arguments and authorities contained in the record.

Instead, he chose to manufacture new and additional reasons

to support a denial. Such conduct in and of itself makes the

Award a ludicrous nullity. While the Award disposes of the

instant claim it cannot and will not be considered as an authori-

tative decision.

It is tragic that the parties, after patiently waiting for

a decision on a dispute they sincerely wished resolved on the

basis of the record and arguments they had developed on the

-2- Labor Member's Dissent
to Award 23535. Docket
CL-22684



. ’

property and honestly presented to the Referee now have the

case disposed of on grounds neither saw fit to deal with -

grounds manufactured by the Referee.

/

-.
-
J. C. Fletcher, La& Member

Date: 3c /6-g/

-3- Labor ITember's Dissent
to Award 23535, Docker
CL-22684


