NATIONAL RAILROAD ADJUSTMENT BOARD
Award Mmber 23535
THIRD DI VI SI ON Docket NumberCl-22684

Dana E, Bischen, Ref er ee

éBrot herhood of Railway, Airline and Steanship O erks,
Freight Handlers, Express and St at | On Employes
PARTIES TO DISPUTE: (

(The Bal ti nore and Chi 0 Railroad Conpany

STATEMENT OF CLAIM: Claim of t he System Committee of t he Brot her hood
GL-8646,1t hat :

(1) e Caxrier violates t he O erk- Tel egrapher Agreenent, when
commencing August 2, 1976aud continuing, it requires and permts non-covered
persons t o perform Claim C erk cl eri cal work covered by Clerks' Agreementat
Dayton, Ohio and such work lncludes visual inspection of damaged freight,
photographing damage, preparing, maintaining and forwarding records, reports
and statements incident therewlth; and

(2) As aresult thereof, Carrier shall compensate Claim Clerk
R 1i. Horsley, Dayton, Chio, eight (8) hours' pay at overtime rate beginning
Auguat 2, 1976 and continuing, five=-days each week, until the Agreement
violation is corrected.

CPINLON OF BOARD:  Carrier maintains an Agency station in its General Ofice
Building at Dayton, Chi 0. Among the station force at the
freight ofetce, Dayton, Chio, at the time of the case before us was O ai mderk
position 0270. |n August,1975 Position C 270 became vacant and Was advertised
for bids on Superintendant's Bulletin No. 27 dated August 18, 19T5at Cineimnati,
Ohio. O ai mant assumedt he assigmment in August of 1975, including performance
orClass "A"inspections (shipments | nspect ed in car before unloading).

One of Carrier's customers at Dayton, Chio i s the Dayton Press, | nc.
whi chr ecei vee mmerous rolls of paper ariginating on the (then) Seaboard
Coastline and Sout her n Railway. Por some time a high number of damage claims
had been subnmitted to Carrier by Dayt on Preas, and Carrier had beenpayi ng
near | y $150,000 per year i n damage claims. With a vi ew to reducing the anount
of damage claim by agreement with Dayton Press, Ine., the Eastern Weighing
and Inspection Bureau (E.W.I.B.) WasS retained. T™wo E. W | . B. employes were
stationed on the unloeding dock at Dayton Press. These employes inapected
each car placed for unloading before it was unl oaded. They also observed the
actual unloading of every oar. |n those instances wher e damesge occurred by
fault of theCarrier a damageclaim was presented to the Dayton agent.

The E. W |.B. employes commenced work on or about Junme 1, 1976.At
the same time, Claimant was informed by Carrier that he would no longer be
required to make any inspections or Exceptions Reports i nci dent to Press
shipments. On July 26, 1976, Claimant submitied a claim ror eight (8) hour's
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pay for verious dates in June and July, 1976. The claim was denied and not
progressed. f urt her by t he organization. Om Septenber 23, 1976 Claiment sub-
mitted a new claimfor eight (8) hours for August 2, 1976 and each subsequent
date, whichclaim wasal Sodenied. It wvas appealed by BRAC General Chairman

Ee J. Reynolds in his letter of Decenber 10, 1976 to Director or Labor Relations,
Bs C. Massie, The claim was discussed i N conference and denied by Mr. Massie

in his | etter of May 9, 1977,

The Organization meintains that Carrier has violated the Agreement
bet ween the parties by assigning t 0 out Si de employes recognized Claim C erk
work allegedly reserved to employes covered by the B&O/BRAC Agreement. | U
support Of this argument it cites Rul e | -the Swpe Rule-and tradition, custom
and practice on the property “gained fromyears or perferming freight claim
wor k by Employes,” as instructed through Carrier guidance manuals.

Rule 1 of the Agreement reads as follows:
"ROLE 1

Positions and Euployees Af f ect ed.

(a) These rules shall constitute an agr eenent between
The Baltimore andi Ohio Railroed Company, The Baltimore and
Ohio Chicmgo Terminal Railroad Company, and The Staten
Island Railroad Corporation andthe Brotherhood Of Rai | way,
Airline and Steamship Clerks, Freight HAandlers, Express
and Station Bmployeesand shal | govern the hours Of sarvies,
vorking conditions, aud rates of pay of al| employees en-
gaged in the work of t he eraft or class Of clerical, office,
station and storehouse employees, which shal | iucl udeal |
employeas f Or Mer | y covered by cl eri cal agreement effective
Jul'y 1, 1921 (as revised Decenber 15, 1969) as amended,
and all employees engaged in the work of the craft or class
¢f Transportation-Communicati on Exployees, Whi ch shall i n-
clude all employses formerly cover edby t he Transportation-
Communication Agreements; The Baltimore and Chio Railrosd

effective July 1, 1928, as revised June 16, 1960,

a8 amanded; The Baltimore and ONi 0 Chi Cago Terminal Raile
road Company effective June 3, 1963, as amended; and The
St at end Igland Railrcad Corporation effective Augustl, 1959,
as anendeaq.

d erical Wworkers.

Employees wvho regularly devote not less than four (i)
hours per day t O the writing and calculating ineident to
keeping records and accounts, writing andi transcribing
letters, bills,reports, statements and similar work, and
t 0 t he operation Of office mechanical equipment and de-
vicas in comection Wi th sach duties and work shal | be des-
ignated as clerks.
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"The following employees and/or positions are also

covered by this Agreement:

O fice Boys

Messsngers

Train Announcers

Gatemen

Baggage & Parcel Room
Employes

StationHel pers

Warehousemen

Operators or Office & Station
Equipment, Appliances
& Machines

El evat or Oparators

Office, Station&Warehouse
Vit chnen

Janltors

Porters

Laborers employees 1in &
around St at | ons, ware-
houses, f r ei ght houses
and store houses

Callers

Stowmen

Truckers

Seal ers

Coopars

3torehelpers

Lumbermen

Serap Assorters

Chauffeurs

Trector operators

Mbt or Car operators

Red Cups

Tel ephone Swi t chboard
Operators

Tel ephone-operators

Tower Directors

Towermen

Levermsn

Bridge Operators

Assistant Agentas

operators

Bl ock Operators

Sidewire Operators

Wre Chiefs & Assistant
Wire Chiefs

Mauagers & Wire Chiefs
of Relay Offices

Relief Agents

Exclusive Agents

Oper at or S bandling switches

Ticket Agent=Cperators
sel i ng ticksts

Exclusive Ti cket Agents

Coal Billing Agents

Target MVen

Train Directors

and any Ot her positions of the ecrafts and classes N0t listed

above.

Assi gnment of Wrk.
(b) Wien the assigmment,

of clerical work im an

of fice, station, warehouse, freight house,store house, or
%/ard, occurri nlg within a spread of tenm (102 bhours from
e

he time such ¢

rical work begins, is made

0 more than

ore (1) employee Not classified as a clerk, the total time
devoted t O such work by all such employees at a facility
specified herein shall not exceed four (4) hours per day.
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"Interpratation of Rule | (b).

The word '

enpl oyee' in Rul e 1(b) means one i n

t he empl oy of thi s Company, whether coming under t he
Scope of this Agreement, another agreement, o out-
side t he Scope of any agreement.,

(c) When aposition covered by this Agreement is
abol i shed, the work assigned to sane which remains to
be performed will be reassigned i n aceordance Wi th t he

following:

(1) To position or positions covered by

this Agreenent when such pesitiom or
poSi tions remain i N existence at t he
| ocation where the work of the abo-
| i shed position 18 t 0 be performed.

(2) In the event no position under this

(3)

Agreement exists at the |ocation where

t he work of the sbolished position Or
positions is to be performed, then it

may be perforned by a Yardmaster, Fore-
man, or ot her supervisory employee, pro-
vided that less than four (L) hours’

work per day ef the abolished position
or positions remains t 0 be performed;

and further provided that such work is

i nci dent tothe duties of a Yardmaster,
Foreman, Of Ot her supervi sory empleyee.
Where t he remaining work of an abolished
posSi tion ia reassigned t 0 positions com
Ing Wwthinthis Agreement, au effort wll
be made, Where practicabl e, to reassign
the work t 0 a position Or positions as-
signad similar work, higher rated work to
hi gher rated positions and lower ratad vork
to |l ower rated positions,

(4) Work Incident to and directly attached te

t he primexry duties of anot her clmsss or craft
such S preparationof time cards, rendering
statements or reports | N connection with per-
formance Of duty, tickets collected, caxs car-
ri ed in trains, and cars inspected or duties
or a simlar cheracter, maybe performed by
employees or such ot her craft or class.
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"Exceptions,

(a) These rules shall not apply te | aborers on coal
and ore docka or to |aborers on piers, wharves and Ot her
water front fecilities not a part of the regular freight
station forces, nor to individuals wher e amounts of less
than Forty-Eight Dollars ($48.00) per momth are paid for
special services Wich take only a portiom of their time
from outside employment or business, and not more t han
one (1) such individual shall be amployed at any one poi nt.

The term' Speci al services! is NOt intended tO
aﬁpl y t0 clerical work, except by mutual agreement between
t he

parties signatory hereto."

Carrier counters that neither Rule 1 nor any other part of the agree-
ment supports t he Organization's claim. |t argues that Rule 1 i S "general" in
Scopeand doesnot describe work to beperformed. Further, Carrier asserts,
no work was takem from anmy clerical position at Dayton and given te E WI.B.
employes. W her, Carrierstates, the wark bei ng performed by E.W.I.B. am-
ployes never existed prior totheir employ-ant by Carrier.

At issus in the inatant di Spute are three questions. The first, and
threshol d i ssue, is whether Rule | (b) specifically reserves t he worki N question
tothe Clerks. If the answerto thin first question is to be agfirmative, t hen
it must be demonstrated that such vork therein defined was performed for more
than four (4) hours per day by other than Oerks per Section (b) of Rule 1 (supra).
If, the evidence does not establish reservation by the express | anguage of
Rule | (b) then it nust be determined whet her the Organization has demonstrated by
systemw de peast custom practice and tradition that such work has been assigned
by carrier exclusively te O erks.

According to Rule 1 work desigmated as belonging t0 (O erks includes:

"(b) When t he assigmment of clerical work in an offies,
station, warehouse, freight house, store house, or yard,
occurring within a spread of ten (10) hours fromthe time
such clerical work begins, is made to more than one (1)
employee not cl assified as aclerk, the total time de-
voted to suchworkbyall such enployees at a facility
spscified herein shall not exceed four (4) hours per day."

Clerical workers are t hose employes who regularly spend not | ess t han four (4)
hour s per day performing such work. It is not disputed that Position C 270
was a clerical position. \Wiat is disputed is whether part or all of the work
performed Dy B.W.I.B. WOrkers is clerical wrkwhich under Rule 1 of the Agree-
ment by rights bel onged t 0 the incumbent of position ¢c-270. & £4ind t he record
evidence to be unclear with respect to the work at issue. Whilafilling cut

of forms such as those used subsequent to making a "Cass A" inspeetion may

be vi ened as t he "writing and transeribing . . . reports, statements and sini-
lar work" described in Rule 1 (supra), actual performance of "Class A’ inspec-
tions (shipments i NSpect ed i N ear before unloaded) i S N0t speeifically reserved
toCl er ks by that Rule,
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It i S therefors incumbent upon t he Organization if it 18toO
prevail i N this claimto show either exclusive systemwide past etice,
custom, and tradition of reservation of such work to Cl erks or that that
work clear4 reserved to Clerks by Rule 1, vize "Witing and transcribing
. . . reports, statements and similar work" Was performed f or more than four
{(4) hours per day by (in this case) E.W.I.B. enpl oyee.

Based upon the record before us the Organization has failed suc-
cessfully t o demonstrate a System wi de past pattern, practice and custom of
reserving exclusively t0 O erks the work of "Class A" Inspections. Neither
has the organi zati on shewn that more than four (&) hours of the E.W.I.B,
employe's wWork day was devoted to work reserved te Clerks under the Scope
Rule,

Accordingly, besed upon t he foregoi ng, the ¢laim mst be deni ed.
FINDINGS: The Third Division of t he Adjustment Board, upon tbewhol e record

and all theevi dence, finds and holds:

That t he parties waived oral hearing;

That the Carri er and t he Baployes involved | N this dispute are
respectively Carrier and Employes Within the meaning of the Railway Labor
Act, as approved June 21, 1934;

_ That this Division Of the Adjustment Board has jurisdiction over
the di sput e 1ovolved herein; and

That the Agreement was not viol at ed.

AWARD

C ai m dent ed.

RATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: L pM-t./

ExecutiveSecretary

Dated at Chieago, |llinois, this 26th day of Febniary 198.




LABCR ME!*EB:IE_%'S DI SSENT
AWARD 23535, DOCKET CL-22684
(Ref eree Eischen)

Award 23535 is in pal pable error and requires dissent.
The facts as set forth in the record and correctly recited
in the Award denonstrate that the Carrier, rather than
authorizing overtime or directly increasing the nunber of
clerical positions, chose instead to contract out a sub-
stantial portion of work involving OS&D functions at Dayton,
Ohio.  Sinmultaneously, wth such sub-contracting, and the
stationing of two Eastern Weighing and | nspection Bureau
enpl oyes at the facility, functions of work previously assigned
to a clerical position under the agreenent were renoved and
thereafter perforned by outsiders, EWB enployes.

The facts were not disputed. The argunments advanced by
both sides in support of their contentions were relatively
basic. The Organization argued that the permtted exceptions
to the scope rule did not allow EWIB enployes to perform work
heret of ore assigned to enpl oyes under the agreenent. The
Carrier's basic argument was that "No work was taken from any
clerical position at Dayton and given to enpl oyees of the
Eastern Wi ghing and |nspection Bureau." The Carrier did not
argue the definition of clerk clause, Rule |(b), i.e., the
four (4) hour prophylactic that classifies clerks and others

wor ki ng under the agreenent for pay purposes, as a basis for

defeating the claim Nor did the Carrier see fit to argue



the archaic and inperfect systemwide exclusivity concept as
a basis for defeating the claim For the Carrier knew, and
the Referee had ought to have known, that neither argunent
would be valid. Rule I(b) (quoted in the opinion) deals with
Carrier's enployes specifically, (e.g., the references to
"...all such enployes at a facility...") and not to outsiders
and non-enployes as was the case here. Mre inportantly it
applies only to clerks and others working under the agreenent.
The Carrier also knew and the Referee had ought to have known
that the "exclusivity argunent” was not in issue. Careful
review of everything witten by the Carrier in their Ex Parte
and Rebuttal Briefs fail to disclose even a hint of an "exclusivity
argument” on their part.

The docket was presented to the Referee on February. 28,
1980. Referee Eischen had the claim in his possession for
two years and released a proposed Award on February 23, 1982.
Referee Eischen did not see fit to decide the claim on the
basis of argunents and authorities contained in the record.

| nstead, he chose to manufacture new and additional reasons

to support a denial. Such conduct in and of itself makes the
Award a ludicrous nullity. Wile the Award disposes of the
instant claimit cannot and will not be considered as an authori-
tative decision.

It is tragic that the parties, after patiently waiting for
a decision on a dispute they sincerely wshed resolved on the

basis of the record and argunents they had devel oped on the
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property and honestly presented to the Referee now have the
case disposed of on grounds neither saw fit to deal with =

grounds manufactured by the Referee.

W

J? C. Flétcher, iéggr Member

Dat e: 3- /6 ’rézj//
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