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A. Robert Lowry, Referee

pod Of Maintenance of Way

(Seaboard Coast Line fbsilroad Company

(1) The diomissal of Cook Herbert lacy for alleged 'dishonesty'
was unjust, unreasonable, arbitrary and an abuse of Carrier's discretion
(System File ~37-s~-n-76/~-39 (79-25) J).

(2) The hearing held on February 26, 1979 was not held as re-
quired under Section 7 of Agreement Rule 39.

(2) above,
(3) For the reasons set forth in either or both (1) and
Cook Herbert Lacy shall be reinstated with seniority rights un-

impaired and compensated for all wage loss suffered."

OPINION OF BOARD: Mr. Herbert Lacy, the Claimant, was employed as a Cook by
the brrier for six and one half years. On December 12, 1977,

he was arrested for and charged with receiting stolen goods and for contributing
to the delinquency of a minor. Claimant was released on bond and his case ulti-
mately disposed of by the General Sessions Court at Conway, S.C., on Nwember 30,
lJ&. He was found guilty of the charge of receiving stolen goods, sentenced
and placed on probation for three years. The charge of contributing to the de-
linquency of a minor wac nol-prossed.

The Carrier filed charges against Claimant on Februa
Rule 39 of the agreement for violation of Rule 1.8 of Carrier s---+a&k:E
Engineering and Maintenance of Way Eznployes, specifically for violation of that
portion of the rule dealing with dishonesty as a result of his arrest on
December 12, 19nI and subsequent conviction on November 30, 1~8, for re-
ceiving stolen goods. He was ordered to attend formal hearing set for February 12,.
1 9 7 9 .

Because of an alleged misunderstanding of the notice Claimant did not
show up for the February 12, 1979, hearing, it was postponed, and was held on
February 26, 1979. Carri.er amended its charges, adding the charge of insubor-
dination for failing to ettend the February 12th hearing. Carrier found Claim-
ant guilty of the charges and farmally dismissed him f-ram service on March 5,
1979 .
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From the outset the Organization took the position that Oarrier
failed to comply with the time limit provisions of Rule 39, in that it failed
to file charges  against Claimant within ten days.fran the date violation be-~
came known to Management, and that &rrier*s Discipline Rule 18 did not apply
since the incident took place off the property when Claimant was off duty.

The pertinent part of Rule 39 read as follows:

"Rule 39, Discipline and Grievances.

Section 7. Whenever charges are pre-
ferred against an employee, they will be filed
within ten (10) days of the date violation be-
came known to Management. Of course, this would
not preclude the possibility of the parties reach-
ing agreement to extend the ten-day limit."

There are two questions for this Board to decide:

(1). Was Cbrrier awwe of this alleged violation more than ten tiyc
prior to February 5, 1979, and

(2). Did this "off the property and off duty" incident injure
Claimant's effectiveness on the job, or result or oauae dasnge to Carrier's'
reputation in the market place or in the Industrial comunity. (See Referee
McBrearty's Third Division Award 2l293)

'Ihe- Carrier in defending its position in Question No. 1, argues tit
the Division Engineer was the "Management" referred to in Section 7 of Rule 39,
quoted above, since he was the officer authorized to prefer charges againstthe
claimant. It takes the position the cBptain of its Police Dspsrtment and his
subordinates are not included within the scope of the term "Managementi'  as used
in the Rule. Therefore, the ten-day time limit did not start running until the
Division Rrgineer received the letter of January 25, 19'79, from the Captain of
its Police Department informing him of the incident. The record, specifically
Carrier's Exhibit '?I", Special Agent Biggs' letter dated January 23, 1979, ad-
dressed to captain of Police, clearly shows Carrier's Special Agent informed
his supervisor, the Captain of Carrier's Police Deparbnent in a telephone con-
versation on December 17, 19% of the charges and arrest of Claimant on the
previous week end. It Is a universal practice in this industry that the police
departments or special agents departrnentn promptly inform department heads of
the Carrier of any misconduct coming: to their attention. Thus, If we accepted
Carrier's nrgwnent, it is inconceivable that Division Engineer or his supar-
vloor MC not promptly infonncrl by the &ptnln of Police of the serioufl charge
of contributing to the delinquency of a minor. We can not, however, accept
the argument that the aptain of Carrierls Police Department is not included
within the meaning of the term "Management" as used in Rule 39. It is inCOn-
ceivable that the negotiators of Rule 39 intended for the Qlrrier to have the

\
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right to unilaterally interpret the application of the term 'Management" on a
case by case basis, designating whcmever it desired to come within the meaning
of the term, thereby frustrating the application of the rule, The term Vanage-
me&' in this rule has the same connotation as the terms W&rrier't or "tiployer'!.
Absent such application the Carrier could logically, in the extreme, contend the
only person qualifying under the term would be the President of the cbmpany.

question No. 2 poses intriguing arguments. claimant was arrested and
charged by civil authority on December 12, 1977 for violation of the law for
receiving stolen goods and for contributing to the delinquency of a minor.
Wrier's Special Agent reported this to his supervisor, Captain of the policz

Department, on December 17, 1977. A charge of contributing to the delinquency
of a minor which also included the engagement in unnatural s-1 acts before
a minor are normally "front page" news and becOme coaunon knowledge to the com-
munity. Ihe Carrier had every right at that time to protect its reputation
by.conducting its own investigation ofthencident under the pr~vieions of
rules of the agreement to determine Claimant's responsibility, if any, in the
civil charges. Its investigation would have been conducted tier procedures
far less stringent with respect to rules of evidence as opposed to .a court of
IEW. But,thc Carrier chose to take no action and retained Clsimantwithln  its
employment until February 5, 1979, 67 days after the ~~urt'e decision and al-
most 14 months after the incident. There was no evidence produced in the
investigation that the continued employment of Claimant during this period
harmed Carrier's reputation or did harm to its revenues. Thus, It is difficult
for this Board to accept any argument, since Claimant had been retained in (ILtr-
rier'e employment for 14 months without causing harm to the Ckrrier, that his
continued employment after the investigation would cause harm or damage to aU-
rier's reputation. (It is clear to this Board that the &rrier slept on its
rights.) Additionally, the Court in its infinite wisdom chose not to punish
the Claimant. It handed down a three year sentence but suspended it and placed
him on probation. This Board, under the circumstances present here, should do
no less.

The Board after careful and painstaking study of the entire record
findsthat

!?
e Carrier erred in its determinationthat  its first knowledge of

the inciden was the receipt on January 26 or 27, 1979, of Capkain of its Police
Depertment*s letter of January 25, 1979. The record shows it had knowledge of
the incident on December 17, 1977. Additionally, if the Carrier wanted to pro-
tect its reputation against Clainmnt's activities "off the property and cff duty",
it should have done so in December 19'77. The Claimmustbe sustained.

Since we have ruled the investigation was not held in compliance with
the rule, we are dismissing the charge of insubordination.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;



Award Number 2353
Docket Number Mu-23494

Page 4

That the Carrier and the tiployes involved in this dispute
are respectively Qm‘ier and Employee within the meaning of the Railway
Labor Act, as approved June 21, 19.934;

That this Ditision of the .Wjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was Vio'Lated.

A W A R D

Claim sustained.

NATIONAL RAILHOAD ADJUS'!MNTBOARD
Ily Order of Third Division

ATPi%ST: &Mp&
E%ecutive Secretnry

Dated at Qlicago, Il.linoie,  this 26th day of February le.
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CARRER EaMBERs’ DIssEm

-AWARD nO;~23&~(EOcmS MW-23494)
(Rehem Lomy)

This awed overturwd the dietiesal of en ecqloyee *ho vas found

gutlty of receiviug stolen goods by a crimbel court. Subsequent to -' ..“ .

theconvktZon,theCarrlercbargedtkeCLldmad withdishonesty,  h e l d  *~ .-,'
a feir anti lmpsrtlal %nve*igation,  and then dismissed l&t. The bbjority

detexninedthe  chargeswere notfikd egabstth6;Cl&mnt u-&in th8

ten day tlme Undt provision of Sect& 7 of Rule 39; Discl$Una aad-~
Griepnu~,.

. . - _
Section 7 of Rule 39 reads as follows: 'f

Wherever cherges are preferred agelnst'au employee,
.they wLllbe filed within ten (10) days of the date
violation becores bovnto Xauagermzt.~  Of course,
this wow not preclude the, pseibiUty of the parties
nadilrq agmmcnt to extend the tenday urnit."

. . . . z
" ._

Inth%s case the proper Carrier Officlel, the Mvisi&Ea~er, did & ..;

haw lmmledge oftbcviolatl&untilJauuerya6,  lm. !l%e retterof cbsrger T .

was eexrt to the Cldmant 0nPebmary 5, 1979: - well vltlrin the ten+g timc ."I :
. .

limit. Rowwcr, the MeJorii$ &thls award detervdnedtkt the agreenznt &-"'-.I .:.

tended thetexm "Manegemcnt"td kludethe CaptsinofPoUce,afiobsd&dgc'~
.:'

;. .*
ma-e than ten days before the letter of charges wae lseued. Qeerly, the' -' ':.'.. .- ':,

appropriate Carder OffIcialto be charged with lomwledge of a~vlolstkmof :\‘ ?"

the rules wuld be a ck&mant's supemieing offlcisl, the~Divieion Bqineer -
.

in the instaut case. The MeJority was over-inclusiw  in lts'interpretatlon

of the wrd "knageaexrt" as used in Section 7 of Rule 39. ._
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It is inappropriate for this referee to suggest that the National Rail-

road Adjustment Board follow the actions of local courts vhen considering

the disciplinary action taken by a Gamier. Rely, the difference between

a criminal trial and industrial justice in the Railroad Industry has beeu de-

liueated many times before, end is common knowledge.

In Averd 20423 (Liebermen),  the Roerd held:

"At the outset we must point out that the disciplinary
process inthieindustrydoee uotfollovthe cereful
technical procedures required in criminal trials; on
the other hand the rights of employee to due process
and equity in the investigetion process must be ecrupu-
lous preserved."

.-

This Award does not address, even an allegation of prejudicial error

vhich wuld have deprived the claimant of his due pxuceee rights. Rather,
I,

thieRefereerushestoblithely skipovertherequiremeutof substsntiatiug  so&

fatal flaw in the lnveetig.&ion process, in his eagerness to reinshte eu

obviously undesexviug employee.

..It Is instructive to retell Justice Douglas' wrds from the Steelworkers!'

Trio&:

%evertheless, eu arbitrator 18 confined to interpretation
.and applicationofthe collective bargaining agreement; he
does not sit to dispense his OM brand of iudustriel justice.
Re mey of course look for guidance from many sources/yet
his awsrd is legitimate only so long as it draws its essence
fromthe collective  bergeiuiug agreement." (United Steel-
workers of America v. Enterprise Wheel Car Corp., 363 US,
593 (19tJJ) .

In the instant award the Arbitrator did, in fact, dispsnee his OM

version of justice, by reinstating a clear4 guilty iudividual. ksny awards
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of this Board have held that a procedural error should not bc used to over-

turn the discipline imposed. See -

Third Dlvieion Averd 11775 (Hell):

'We hold to the general view that pmcedurel requlre-
meuts of the agreemmt are to be conplbd with but we
are unable to egree that the Carrier’s feilure in this
regerd, under these circmsLances, was a fatal error
which justifies setting aside the discipline ultimately
imposed."

See also Third Mvieion Awards Nos. xJb23 end 2l8O'j.

The Majorityinthis  awerd had everyopportunityto  deayrebistatesqt.

Un.fortu&ely, theytook~ umbrage -~a minor, rmproven procedu&ltechnical-

1-Q. Because of the imprcpsr interpretation given to the contract languege,

and the gross miscarriage of justice, ve &e coiupelled to dissent.


