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CDRRYCTZ:

NA!i?IomL RAIfJFaD ADJUSMENT  BOARD
Award Hunbei 23540

!EIIRD  DIVISIOIi Docket Number CL23254

John J. Mikxut, Jr., Refeme

BrotherhcadofRailway,AiHd.neandSteamshi

i

P -ks,
Freight Eaxue.rs, apress ard station lhrployes

Bessemer axit Lake Erie Railmad Canpsny

claiiaofthe  System &muittee oft&Rrothezhood
(CL-W) that:

1. aarriervioletedthe  effective ClerkslAgreementwhenit
fa~ledtouse  theregular employer, f~~uorkonadaywhi&was  not apart
ofanyassigmrenttoworkovertime,ueinginstaad,anemployenot~
by the scope afthe Agreement;

2. Qvriusls,llao~compenaats~fCler~W.  D.Painter,
D.L.RileysndA.E.Grinnc~  for threehours'  payeachatthe time and
one-half rate of their respective positions for %ptaber ~~1978.

OPI!'EOROFBOARD: lbe facts which are critical to the resolution of this
latter are generally undisputed.

cldmants,  t h r e e  ( 3 )  mkf c l e r k 3  i n  csrrfer’s Main street offlce
Bullding  In G r e e n v i l l e ,  Peonsylvania,  c o n t e n d  that tlisrrier  vlolated R u l e  l ( a )
ad (a) and Rule 4(b) of the Parties' ASmemmt  by failing to assign said
empbyes to perfom  overtitw work a Saftpdap, Se 30, 1978, but in-
stead assigned such work ("prey and mall out m sheets*)l= to be per-
fomerlbyanemployewholsoth~seexe&edfran coyerage of the Agreemnt.
!lhere is no dispute mat the work which is wn+ated was clarical ia nature
and aus, uader narmalEonditiorw,wouldhavabeenperfo2medby  Cldnants.
Nor is there any dispute that the empl0ye Who periorsea theworkwas  a fully-
exempted employe and that he did, infact, perform same.

'* Csrrier describes this actlvlty thusly:  I... s mamgement
employee wme to the Hfice on satldy, septamber  30, and spent less than
one hour mailIngthe preprinted t&me returns to the foremen oftheverious
outside work forces at outlying locations on the railrcd. This was
necessary so the form would have the time returns In their possession
on Monday, October 2, 1978, the ftrst work dsy cb their work week, so there
vouldba PO Wtemuptioninthe  orbxlyflw of Mcmmtlonforpnyrol.l
purposes, thus ellminsting a possible delay in the pregeuatlon of paychecks
for these eqloyees" (aarrier’3 Ex parts Submission, pp. 3-4).
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Tke record forth= shows that on September 26, 27, 28 ad 29, 1978,
theprtleswere engegedinaworkstoppsge  in connect%onwithamsjor
dispute lnvoldng Orgsnizationami  the Siorfolk~WesternRailuaywhich,
among other thbgs, caused C4mier~3GreemlUe,Pennsylvaniaoffices  tobe
pi&eteaby various of Organization% members. (ho Ihtrradsy,  September 28,
1978, the II. 5. District Court for the Western D%stdct  of Pennsy~venia,
in UvSlAct1onI?o.@-lC&A, issueda TempormyResssining  Order eaoining
Organization's actions regarding the work 8tappsge ami said Order was msde
ef&ztive "... fran and after lo:45 PM" of that seme day. According to
Orgwization,  however, "(0)n tM.a psrUcular Cbn%er, all picketing aad
stdke adivity ceased on September 29, 1978, pricu to 8:45 PM' (~rgani-
zation Session, p.3). Insofar as this instant aiopota is wncernea,
hawew, Claimants were not recaLled to perfom clerlcsl. duties as an
overtim assigmentonSaturday,  Septeuber ~,1~8,butinsteadvere  re-
called to perform their regularassiepmeat  begiad.ngonMonday,  October 2,
1978.

.Or@satlon's basic position in this dispute is that Claimants
were%properlydeniedtheopportunitytoworkowztlme on -trodso,
Septeaber 30, 1978,  because, awarding to Organization, prior Board rulings
regarding the intapehtion  of Agreement Rule l(a) ad (b) and Rule 4(b)
have dew that "... when work is required on the rest &xy of a five
daypositionthe Carrier is oblQatecl tooffer suchworkto the employe
who perform It five days per week" (Thbd Mvision lbiardp 6689, 14379,

c.

14703 ami 16672). Organlzatlon fmther contuds that, contrary to Cvrier's
assert&m, ClaImants sre notrequiredtoadvlse  Cm?ieroftheiravallabllity
to perPorn an overtIm assigment, and that '... aarrler nay not assume
'unavailabiUty'" ('Baird  Mtision  Awamb  22178 ad 22446).

Ineddltiontothe faregoing, Organlzat.lonalso  contends that
&rrier, by its actions In this dispute, is attempting to punish Claimants
forwhat carrierbelieveawas  a vlolationof the Court's Temporsry Restmin-
lng Order. Accordisg  to Organization, any such demtion,however,  should
properlybeleft to the aarrtitselfto decide; alui,moreover,sny  such con-
sideration is Ffielevent  at this point because the Court Order directed that
the "stats quo" which existed pior to thework stoppagewastobe  maIntained.
Still yet further on this saw point cb'ganimtlon also maintains that an agree-
mentdated February g,lg79,betveenMr.FredJ. Kroll, Or~urfion*3  Inter-
national President, and Mr. I3arlas I. %#ins, Jr., Qmlman of the Natio~~A
Railway Conference Bcard,was tohave dl~ssed "...vithoutprejud.ice  . ..al.l
clalme ad couuter claims alleged in suchLLtigati01P.

In response to Carrier's assertions, which will be discussed herein-
after, Organisatlon,  in reference to a second letter of-agree&?&.-between  --'
or. Kr0l.l and Mr. Eopkies dated October 6, 198, further conteuas  that said
agreement does notnawprevent  Organization froa~havlng  this matter heard and
decided by this Bosrd because: (1) saidKroll/Hop~  agreementcsnnotsuper-
se& the Rules contained in the mies' basic Co~ective EargaInIng Agreement,-c
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(2) the intent of said agreement ves to have employes return to work ~IU-
medhtely after the cessation of the vork stoppage, or as soon as possible
thereafter,andthe date ofOctober2,lg78was specifledtherein  soasto
establishanou~ida,tlme  Umit 011 this action; (3) the a@mementltself
was signed on October 6, 1978, and surely could not have been meant to ap-
plytoanysltuationvhich  mighthsve occurzdpriorthereto; anI (4) If
CBITi~sariouslybclievadthatsalda~ementvastohavaservedasa
~Ivertoanyprlara~ntthenC-arriervouLlbarrrappesledthe  instant
dispute through the appropriate procedure as prodded therein.

As its -12pajorsxea ofargumentetion~~zationmalnteins
that oYrierls position as presented herein is procedmallydefectiveand
therefore shouldbe ~smissedbecmuse; (1) Qsrier has falled to flle a
rebuttelbrief and, . . . thus, they have forfeited their right to chal-
lcngearrefutesnyevidcnoeesd~~ntsubmittedbytha~hganizstion"
(Third Ditision Awards 1489, 15018, 1651.7,  16705 and lW62);  and (2)>--- ~_
least two slgn.ificant~~tswhi&were  includedinOlfiie.r's  Subdssion
verenotpresentedtoOrganSzationwhile  the &simwashmdledontheprop-
erty ad, as such, it Is "new aai cannot nou by consldered  . ..(I by the Bosrd.

cZ3rrierts  position in this dispute is equally as complex as that
wbichhasbeenprofferedbyOr@nizatdan.

Fromthe 0utsetCbrier  argues that"...this~claimresulted
frm an emergency situationwhich  was created by the work stopwe instl-
tu+.e$byBFUCwhenBFWstruck . . . comeacing %esday, September 26, 1978”.
A c c o r d i n g l y ,  Osrrier coated~ t&t: (1) supervision, In this incident,
acted In a prudent Soa good faith manner lnordertomeetthe emergency
situation which wes caused by the employes; (2) any emergency situation
which is created by the anployes cannot be used later as a basis for sup-
portingatims  claimwhichlsthenmsdeby  the enrplo~s themselves; and
(3) greater latltudeisaccordedto  Qu?ler incasesim+-lngenemergency
situation (Third Ditision Award 9394).

'Be second slgaiflmnt area of ar~ntationproffvedby  Qrrier
IS that 'I... Claimants registered their eon-aveilabilityfora call for
servicebyaotreturningtoworkina  timely mFbnnar,inaccardancewith

the terms of (the Temporary Restraining Order issued by the U. S. Mstrict
court, effective at lo:45  PM on !F&ursdsy,  Saphaber 28, 1978,  enjoIning
them from engsghg 321, pmnoting,  instigatlag  or authorizing any sort of
strike actioaagainstthe C3rrier". InsnpportofthlspU-ticuLWcon-
tention Qrrrler asserts that, despite Organization's proper receipt of
the Court Order and despite the expUclt terms thereof, '... officers Of
theBRAC iwtruct-edt&eir  employe memberstoignore the !Pemp.xaryRestraln-
lng Order and the employerr dutifully folloved these instructions, Continuing
their picketingandwork stoppage, includiogtheUai;lStreetofficebuilding
inGreeuv5lJ.e  duriug regolar office hours onFriday,September29". Because
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of the above ani further bemuse of the "... fact that not one of tha
enrployesiuvolved  inthe work stoppage not.Uiedthe office supervisor In
thel4xintenance  of WayDepsrtmentoffice  that the vork stoppagewas wer
or that the employesvere available farwczk...", Carrier argues that
n . ..*~nimUonhaS failed to provethatthe  employes nude themselves
available farvorkfollaving thework stoppage ssd thatbyfalling  ture-
IxuntoworkonPriday, September29 . ..andby fsilingtonutdfytheir
sugMisoroftheFravsilabillty,  these employes registered their non-
avall.ebilAtyfora  callforservice onSaturday.'  In concluding the
above, mier mrrintains that "(T)hls Bcerd has held nmny times that
the burden of proof rests upon the employe to make his aveilabillty
kuown" (ThiniDlv1sionAvaxd165i34).

As Its thldand fourthareas ufargument+tlon,whicharebased
soiwwhatrrpon  prooeaural  cons1derati0M,  arriermain~  that: (1) Claim-
ants hadno Eontrackrslrightto~sputedass~tbe~~e  "...Claim-
antsverereturnedtow~konMor&y,  October2,  1~8,1uacco~aancewith
Item2 of the Irttcr~ementbetveenMtioaslIiail~y  Iabor Oonference
&?&man Charles I. HopMns end ERAC International President Fred J. Kroll
dmted october 6, 1.978”;snd (2)the iastant OUZIUIS notproperlybefore
this Boardbeceuse Item 4 of that saw LetterAgreementbetweenMr.Hopkins
a~Hr.Krollpxwidedthatquestiow  suchas thatwhich is involved In the
instsnt alspute -... shouldbe referredpraapt4teHessrs.Hopkins  and
Ifroll for resolution, and (thus) the Organization has n6t submItt& the ques-
tion in this case to the w fonmn.'

BeforedelvIng int~themerlts poxMonof thlsavardthereare
seve?el~ceduralconsiderafAnswhi&  must be eddressed. These are Organi-
zaUon% contentlons that Csmier in its Submission has Included arguments
whlchvere not pesented on the property; and tbat&rrfer's  failure to file
a rebuttal brief thus serves as a forfeit of &rrler's "right to challenge
~~refuteaqyevidenceasdar~ntsubPlittedbyfhe Organization." Also ix
be addressed are Csrrier's contentions regm%Lng the applicability  of the
Hopki~/XkollLetter  Agreement of October 6, 1978, as itrelatestothe
October2 reassignment date aswellas the appeal procedure specified therein.

As to Orgaaimtlon's  contentions, the Board is of the opinion that
much of the argmentstionard evidencewhich has been submittedby arrier in
support of its respective position apparently was not presented to Organization
when the claimvas handled on the property. For obvious reesons, therefore,
these argrrments ani evidence must now be rejected by this Eoard.

ReEQrding the matter of Cardergs failure to file a rebuttal brief,
in view of the many issues which are involved ln the instant dispute, the
Board is averse to disqualify Onrrier's entFre case because of a procedural
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deficiency. More intpartantly, hovever, the basis of Orgau~aatiou~s position
regarding this aspect Of the dispute raises coussiderable  doubts on the pert
Of the Board particularry in light of the fact that several of the oases
whlchOrgani?aUon cites asbei.ug~ce&ntLal&notappeartobe onpoint
with the Specifics of the instant dispute itself (Le. ---in Award 14891
clain Was Sustained because mer failed to file either an initial sub-
mission or a response to Organlzationls  submission; In Awed 16705 ckmier's
claim was susta- because responient  failed to file either au Mtial sub-
mission or a response to OPrrlerls sutaission;  in Award 150~8 the ~ocedural
issue involvedwas  the "unUmel$ suhu&slonwhlcbvas  dismissedalla  the
natterwas decided on the merlts; inAvard I.6517 the procedural defectwas
Ourier's allegedfailuretoraisea  particular defense onthe property,not
thatCarrierhadf8lledto  file aRebuttalBrlef;atiinAvsrdl7062the
proceduralissue,  a&n, was ClaImant's aUe@failure todisclose certain
inforumtlon when the dispute was first handle@ on the property.)

Turnbg next to Carrier's procedural contentiwiiii reganllng the
Hopid.ns/RolJ.  @eeaent of October 6, 1978, the Bcsrd, in similar fashion,
finds that these arguments canuotbe su rted.

ir
The rationale for this

aete~tion Is as follows: (1) IteTa ofsaidap-eement,  thoughsome-
what amblguow ia its constructlon, an reasolvlbly  be interpreted to mean
that "BpAC repsented eraployes who did not vork because of the s+zlklng
andplcketlug...mayreturuto  work onMonday, Odober2, or as soonthere-
after (after the strike) as the position they hold is s&ecluled to vork"
(Baphasls  added by Board), (2) Orgauiaation's  contention that other BRAC
represented employes Worked on their regularly scheduled shifts and that
sane employee worked on overtlme assignments before October 2, 1978, has
not been refuted by f%rrier ami this fact demonstrates that Carrier  has
not applied its policy cousistently; and (3) the Hopkins/Kroll Letber
Agreemeut merely -es that II...aW dispute . ..conoerniug the applica-
tion of this uMerstanding...shall  be refired. promptly to the Resident
of BkACand the Chainaauof the National Railway Labor Cooference for
resolution," and thus does not prevent either pzt.yiroplinvokLug  the
regubr ~levsnce procedure for those disputes, such as that Involved
herein, which are alleged tiolatlons  of both the Letter Agreement aud
the parties' Basic Agreement as well. RegarcUng this latter poiut,had
the Hopkins/Roll Letter Agreement intended to supersede the parties' Basic
Agreement then the drafters of said document should have articulated that
lutentclearlyand speciflcalJy.

After having resolved the several procedural questions vhich have
been raised by the parties, a resolution of the merits portion of the dispute
appears to be somewhat anticlimactic since the record clearly supports
Organization's psitlon in this m3tter. In arrivlugatthe above posited
conchsion the Board has found the folloviug factors to be determinative:
(1) Gamier apparently recalled other BRAC represented employes to vork over-
time in advance of their regularly assigned shifts on or before October 2,
1978; (2) all picketing a& related strike activity had ceased pior to
8:45 pM on September 29, 1978, thus leaving approrrimately  eleven hours in
VhiCh rrier couldheve contacted Claimants regarding the overttie assign-
meat; is obligated to make a reasouable  effort in attemptlug
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to contact an employe regarding the availabilityofanovertiPle
(Third Division Award 17062); (4) in the instant dispute carri$~~$ly
made no effort whatsoever to contact CXaimant's as to their availsblUty;
and (5) Carrier may not asstnue  an employe's "UnevailebiUty"  in such assign-
ments (ThixdDivis+nAwards  22178and22~6).

.

FIHDm: The l'ldrd  Dftisionof the Adjustient Board, uponthewhole
record ad all the evidence, finds sod holds:

That the peu%ieswalved  oralhearing;

That the Carrierandthe ~ployesimolvedlnthisdlspute
sre respectively canler andRnployes withinthe meaning of the R4ilway
Lsbor Act, as approved June 21, 199;

That this Mtision of the AdjustmentBcemihas  jurisdiction  over
the dispute involvedherein;  and

lhatthe Agreemcntwas violated.

A W A R D

claim sustalxlea.

NATIONAL RARROAD ADJusm BOARD
By order of ThFrd Division

Dated at (zlicago, ILunois, this 26th day of Februcr:? 1982.


