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NATTONAL RAILROAD ADJUSTMENT BOARD .
Award Rumbex 23540
THIRD DIVISION Docket Fumber CL23254

John J. Milout, Jr., Referee

Brotherhood of Railway, Airline and Steamship Clerks,
Frei ght Bandlers, Express and St at i On Employes
PARTIES TO DISPUTE:

Bessener and Lake Erie Railroad Compeny

STATEMENT OF CLAIM: Claim of the System Committee of the Brotherhood
(GL-8927)t hat :

1. Carrier violated the ef f ecti ve Clerks® Agreement when it
failed to usetheregul ar enpl oyer, for work en a day which was not apart
of any assigmment to work overtime, using instead, an employe not covered
by the scope of the Agreenent;

2. Carrier shall now compensate Chief Clerks W. D. Painter,
De Le Riley and A, E, Grinnell forthree hours' payeachatt he time and
one-hal f rate of their respective positions for September 30, 1978

OPINION OF BOARD: ‘The facts which are critdeal to the resolution of this
latter are generally undisputed.

Claimants, three (3) Chief clerk3 in Carrier's Main Street Office
Building in Greenville, Pemmsylvania, contend that Cerriexr violated Rule [(a)
and (d) and Rule 4(b) of the Parties' Agreement by failimg tO assignsaid
employes to perform overtime work on Saturday, September 30, 1978, but i n-
stead assi gned such work ("prepare and mail out time sheets*)le t 0 be per-
formed Dy an employe Who 1s otherwise exempted from coverage Of t he Agreement.
There i3 NO dispute that t he work which i S contested WaS clerieal im nature
and thus, under normal conditions, would have been performed by Claimants.
Nor i s there any dispute that the employe Wi0 performed the work wes a fully-
exenpt ed employe and t hat he did, in fact, perfor msane.

e carrier describes this activity thusly: "... & management
enpl oyee came to t he offiece ON Saturday, September30andspent | ess than
one hour mailing the preprinted time returns to the foremen of the various
outside work forces at outlying locations on the railroad. Thiswas
necessary so the foremen woul d have the time returms in their possession
on Monmday, October 2, 1978,thefirst work day of their work week, so there
would be no interruption in the orderly flow Of information for payroll
pur poses, thus eliminating apossi bl e del ay ia t he preparation of paychecks
fOor these employees” (Carrier'sExParte Submni ssion, pp.3-4).
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The recor d further shows that on Septenber 26, 27, 28 and 29, 19783,
the parties were engaged in a work stoppagein comnection with a major
di sput e involving Organization andt he Norfolk and Western Railwvay which,
anmong ot her things,caused Carrier's Greenville, Permsylvania officesto be
plcketed by vari ous of Organi zati on%nenbers. On Thursday, Sept enber 28,
1978, the Vs Se District Court for the st ern Distriet of Pemsylvania,
in Civil Action No. T6=1080A, issusd a Pemporary Restraining Order enjoiaing
Organi zati on' s actions regarding the wor K stoppage and sai d Order wasmade
effective "ooo fram and after 10:45 PM" of that same day. Accordingt 0
Organization, however, ®(0)athis particular Carrier, allpi cketing and
strike activity ceased on Sept enber 29, 1978, prior to 8:45 FM" (Organi.
zation Submission, p. 3). Insofar as thisinstant dispute i S coneerned,
however, Cl ai mant s were not recalled t 0 perform clerical dutiesasan
overtime assigmment on Saturday, September 30, 1978, but instead were rew
cal | ed t o per f or mtheir regular assignment beginning on Morday, Oct ober 2,
1978.

.Organization®s basic positiondathis disputeisthat Caimnts
vere improperly denied the opportunity to work overtime on Saturday,
September 30, 1978,because, according to Or gani zati on, prior Board rulings
regarding the imterpretation of Agreenent Rule |(a) and (b) and Rule 4(b)
have determined that "ees whenwork i s required on the rest aay of a five
day position the Carri er is obligatedto offer suchwor kt o t he employe
who perform It five days per week" (Third Division Awards 6689, 14379,
14703 and 16672), Organization further contends that, contrary to Carrier's
assertion, Claimants are not required to advise Carrier of taeir availability
t 0 perform an overtime assigmment, and t hat "... Carrier nay not assume
‘unavailability'” (Third DivisionAwards22178 and 22446) .

In addition to theforegoing,Organization alsocont endst hat
Carrier, by its actions in this (ﬁspute, s attenpting to punish dainants

for what Carrier bellevea was aviolation of t he Court‘'s Temporary Restraine
ing Order. Accordingt O Organizatiom, any such determination, however,shoul d
properly be leftt Ot he Court itself todeci de; and, moreover, anySuchcon-
Sideration is irrslevant at this point because the court Order directed that

t he "status quO" Whi ch exi sted prior t 0 the werk stoppege vas to be maintained.
Still yet furtheron this same poi Nt Crganizatiem al SO mai ntains that an agree-
ment dated February 9, 1979, between Mr. Fred J. Kroll, Organization'sInter-
national Pr esi dent, and M. Charlas |. Hopklans, Jr., Chairman of the Ratiomal
Rai | way Conf er ence Board, was to have dismissed *,.. without prejudice. .. a1l
claixs and counter claims al | eged in sueh 1itigation".

I nresponse t o carrier's assertions, which Wl | be discussed herein-
after, organizatiom,n reference to a second | etter of-agreement between --
Mr. Kroll andMr. Hopkins dat ed October 6,1978, further contends that said
agreement does not now prevent Or gani zati on from havingt hi s matter heard and
deci ded by this Board bhecause: (1) said Kroll/Ropkins agreement camnot super=-
se& the Rul es contained in the parties! basi C Colleetive Bargaining Agreement;(
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(2) the intent of said agreenent was t0 have employes return to work iam-
mediately after the cessaionof the work Stoppage, or as soon aspossible
thereafter, and the dat € of October 2, 1978 was specified therein soasto
establish an outside time limit om t hi S action;(3)t he agreement itself
was signed on October 6,1978,and surely could not have been meant to ap=-
ply to any situation which might have occurred prior thereto; and (%) if
Carrier sariously bellieved that sald agreement was %o have served as a
wvaiver to any prior agreement then Carrier would have appealed the instant
dispute through the appropriate procedure as prodded tharein.

As its final major area of argumentation Organization maintains
that Cexrrier'sposition aspresented herein i s procedmrally defective and
t her ef or eshonld bedismissed becausas (12 Carrier has falled to flle a
rebuttal briegand, ". . thus*they-have forfeited their right to chal=
lenge or refute sny evidence and argument submitted by the Organization®
(Third Division Awards 14891, 15018, 16517, 16705 and L7062); and (2) &t——— .
least { WO significant arguments which were included in Carrier's Submission
vere not presented to Organization whilet he claim was handled on the prop-
erty and, as such, it 4s "new andcannot now be considered . .." by the Board.

Carrierts position in this dispute i S equally as conpl ex ast hat
which has been proffered by Organization.

From the outset Carrier ar gues that "... this claim resulted
from an enmer gency situation which was created by the workstoppage insti-
tuted by BRAC when BRAC struck. .. commencing Tuesday, Sept enber 26,1978%.
Accordingly, Carrier contends that: (1) supervisionm, int(hi S incident,
acted 4m a prudent amd good faith manner in order to meet th€ner gency
situation which was caused by the employes; (2) any emergency Situation
vhich i S created by the employes camot be used [ater asabasis for sup-
porting a timeclaim which is then made byt he employest hensel ves; and
(3)great er latitude is accorded to Carrier in cases involving an emergency
situation (Third Division Award53gh). '

The second significant ar ea of argumentation proffered by Carrier
is that "... Claimantaregisteredtheir non-availability for acal| for
service by not returning to work in a timely manner, in accordance with
the terms of (the Tenporary Restraining Order issued by the U. S. District
Court, ef fecti ve at10:45 P on Thursday, September 28, 1978, enjoining
them from engaging in, promoting, instigating or aut hori zi ng say sort of
stri keaction against thecan'ier“._ In support of this particular con-
tention Carrier asserts that, despite Organization's properrecei pt of
the Court Order and despite the explicit terns thereof, "e.ee Officers o
the ERAC instructed their employe members to ignore t he Temporary Restrain-
ing Order and t he employes dutiful |y followed t hese i nstructions, continuing
t hei r picketing aod workst opPage, including the Maina Street office building
in Greenville during regular Of f | ce hour S on Friday, Septembexr 25". Because




Avard Number 23540 Page b4 =
Docket Number CT-2325k g

of the above amd further bemuse of the "..s fact that notone of the
employes imvolved in the WOr K St oppage notified the Of fi Ce supervisor in
the Maintenance Of Way Department officet hat the vork st oppagewas over
or that the enpl oyesvere avail abl e for work «se", Carrier argues t hat

". eo Organization hasfailedto prove that the employes madet Nensel ves
avai | abl e for work following the work St oppage and that by failing to re=
twn to work on Friday,Septenber29 . .. and by failing to notify their
supervisor of their availability,t hese employes registered t hei I non-
availability for acall for service oz Satwrday,” | nconcl udingthe
above, Carrier maintains that "(T)his Board has hel d many tines that

t he burden of proof restsupon the employe to nMake his availability
known" (Third Division Award 1658%),

As | tS third aod fourth areas of argumentation, which are based
somewhat upon procedural considerations, Carrier majntains that: (1) Claime
ant S had no contractual right to thé disputed assigmment because "eso Claim-
ants were returned to work on Monday, October 2, 1978, in accordanes with
| tenR of the Letter Agreement between National Railway Labor Conference
Chairman Charl es | . HBopkins end BRAC | nternational President Fred J. Kroll
dated October 6,1978"; anﬂ.? 2) t he instant claim is not properly before
this Board because | t emb of that sawLetter Agreement between Mr. Hopkins
and Mr. Xroll provided that questiomssuch as that whichi Sinvol vedint he
instant dispute "... should be referred promptly to Messrs. Hopkins and
kroll for resol ution, and (thus) the organization has not submitted t he ques-
tionia this case to the proper forum.*

Before delving into the merits portion of this award there are
several procedural considerations which MUSt De addressed. These are organi-
zation's contentions t hat Carxder inits Subm ssion has I ncluded arguments
which were N0t presented Onthe property; and that Carrier'sfailuretofile
arebuttal brief thus serves as a forfeit of Carrier's "right to chal |l enge
of refute any evidence and argument submitted by the(Or gani zation. " Alsoto
be addr essed ar e Carrierts cont enti ons regarding t he applicadbility of t he
Hopkins/Kroll Letter Agreement of Cctober 6,1978,asit relates to the
(October?2 reassignnent date aswellas the appear procedure specified therein.

As to Organization's contentions, t he Board i S Of the opinionthat
much of the argumentation and evi dencewhi ch has been submitted by Carrier in
support of its respective position apparently was not presented to Organization
when the elaim was handl ed on the property. For obvious reasons, therefore,
these arguments and evi dence nust now be rejected by this Board,

. Regarding the matter of carrier®s failure to file a rebuttal brief,
in view of the many issues which are involved in the instant aispute, the
Board | S averse t 0 disqualify Carrier's entire Case because of a procedural
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deficiency. More importantly, however, t he basi s of Organization's PoSition
regardi ng this aspect of t he di sput e raises considerable doubts of he pert
of the Board particularly in |ight of the fact that several of the oases
which Organization cites as being precedential do not appear to be or point
Wi th the specificsof the instant dispute itself (Le. ---in Award1k891,
claim wag Sustainedbecmuse Carrier failedt o fil e either an initial sub-
m ssion or a response to Organization's subnission; in Award 16705 Carriert's
cl ai mwas sustained because respondent failedtofile either au initial sub-
M SS1 0N or a response to Carrier‘'s submission; in Award 15018 the procedural
| SSue involved wast he “untimely" submission which was dismissed and t he
matter was deci ded on t he merits; in Award 16517 t he procedural defectwas
Carrier'salleged failure to raise aparticul ar def ense on the property, not
that Carrier hed failed to file a Rebuttal Brief; and in Award 17062 the
procedural issue, again, WaS Claimant's alleged failure to disclose CE€rtain
information when t he di Sput e was £irst handl e@on t he property.)

\

Turning next to Carrier's procedural contentions, regarding t he
Hopleins/Kroll Agreement of Oct ober 6, 1978, t he Board, in Si M | ar fashion,
finds t hat these argunents camnot be SUpported. The rationale for this
detemmination 18 as follows: (1) Item #2 of said agreement, th some=
what ambiguousin itsconstruction, canreasonablybe interpreted {0 mean
t hat "BRAC represented employes Wh0o did not vOrk because of the striking
and picketing,..may return to work om Monday, October 2, or as soon there-
after (after the strike) as the position they hold is scheduled t0 work"
(Emphasis added Dy Boar dL, (2) organization's contention that ot her BRAC
represented employes Worked on their regularly schedul ed shifts and that
sane enpl oyee worked on overtime assignnents before Cctober 2, 1978, has
not been refuted b?/ Carrier apd { hi S fact denonstrates that carrierhas
not appliedits policy consistently; and (3) the Hopkins/Kroll Letier
Agreement Ner el y provideat hat "...any di Sput e . «.concerningthe applica-
tion of thi S understanding,..shall he referred promptly t 0 t he Resi dent
of BRAC and t he chairman of t he National Railway Labor Conference f Or
resolution," and thus does not prevent either perty from invokingthe
regular grievance procedure for those di sputes, such as that involved
herein, wnich are alleged violations of both the Letter Agreement amd
the parties' Basic At%reement as well. Regardingthis|atter point, had
the Hopkins/Rol| Letter Agreenent intended tO Supersede the parties* Basic
Agreement then the drafters of said docunent should have articulated that
intent clearly end specifically.

~ After having resolved the several procedural questions whick have
been raised by the parties, a resolution of the merits portion of the dispute
appears to be somewhat anticlimactic sinee the record clearly supports
Organi zation' s positionint hi S matter. |narriving at theabove posited
conclusion t he Board has found t he following factors to be determ nati ve:
(1) carrier apparently recalled other BRAC reﬁr esent ed employes t0 vork over-
time in advance of their regularly assigned shifts on or Eefore Cct ober 2,
1978; (2)all picketi n% and related strike activity had ceased prior to
8:45 PM on Sept enber 29, 1978, t hus leaving approximately €l even hoursin
which Carrier could have contacted C ai mants regardi n(}; t he overtime assign-
neat ; i?,)(carrier I's obligated to make a reasonable effort in attempting
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tocontactan employe regar di ng t he availability of an overtime assignment
(Thira Division Award 17062); ~ (4) intheinstant di spute Carrier admittedly
made no effort whatsoever to CONt act Claimant®s as to their availability;
and (5)Carrier may not assume an employe's “"unavailability" i N such assi gn-
ment S (Third Division Awards 22178 and 224h6),

FINDIRGS: The Third Division of t he Adjustment Board, upon the whole

record and al | the evidence, finds and hol ds:

That t he parties waived oral hearing;

That t he Carrier and the Employes involved in this dispute
are I especti vel y Carrier and Employes within the meaning Of t he Railway
Labor Act, as approved June 21, 193k4;

_ That this Division Of t he Adjustment Board has jurisdiction OVEr
t he di sput e involved herein; and

That theAgreement wasVi Ol at ed.

AWARD '

cl ai msustained,

NATI ONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

woon, O 6 Zce ot -

Executive Secretary

Dat ed at chicago, Illinois, t hi s 26t h day of Februsry 1982,




