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John J. Wkrut, Jr., Referee

(Brotherhood of Rd.lvay, Airline and Steamship Clerks,
[ Flwight Randlers, Exprees ad Station lhployea

(The River Tmaiml Failway Company

Clalmofthe System 0aadtta.s of the Brotherhood
(CL-c931) that:

1. Chrrier violated the effectlvc Clerks' Agreementwhenit
failed to affordMr. C.Scnggs a prcrpotlon to a Yardmstar pooltionin
preference to A Junior employe.

2. @.rrier hlAl.1 IlcIv canpeMAt.¶ claiarnt c. salggs for eight
(8) houro' py at the pro rata r&e of a Yadmxeter position casuencing on
lkmmbar 16, 1978,  and centin- for tie .::. aut every day tiereafter thst
junior employe J. Csrtyis usedas a Ysrdraater.

OPItiIOl OF BON: The lssuevhlchis  central in this dispute is Organi-
zation's contention that Qrrier's appointment of a

~un.ior empbye toa vacantyaadmster'e  position on or about-or 16,
1978, was in violation of Supplement No. 5 of the parties' applleable  Cd-
lectlve Bar@hdng Agresment. In support of it.8 porition Organization Of-
fers that Cldaant's seniority date is September 6, 1957, whereas appointee’s
seniority date is btsrch 8, 1gQ. Orgm.izatio3  further contads that claimant
lo qualified and csn perform the duties required of said poeition and that
(%-rier's fallare to appoint Clairmntwas simply because 'he ( claioant) is A5
employa who damuds that Qrrier cusply with the eontract". lhus Orgmniratior:
su5urilao that 'I... &wrier has clearlyacted  lnansrbltraryani capricious
manner . ..' And that tie inS’knt d.aim should be 6~6kinedr

In AaditiOn to the AboVe,  organisation  also Argues that Qrrier
merelya~serte  thatClaimanti6 unqualified to performthe duties of Yard-
roaster but thereafter offers no etidenee whatsocmr In suppart of this as-
sertion; ami further that the great majority of Chrrier’s  arguments were not
made when the case was presented "on the property", but instead were raised
for the firsttimewhen  the dispute MS appealed to this EMU&

Qrrier's position, stated slurply, is that Claiukant was "... given
the stuse fair and unprejudiced consideration" as was given to all other sp
plicants and that Chinant 'I... failed to prove he possessed st&ficlent quali-
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floctiom for the position of Yardmas+~r". AddItionally, Cb.rrier argues
that "Z~upplfnsfznt  X0. 5 gives management the explicit right to be the judge
of 'he Pltness ani Ability of the applicant" and further "(T)hat ClEiai?.nt'a
vorkrewrd srd performance has demonstratedtomn~gement hisinabillty
to work hann0nlonsl.y wfth supervisIon and fellow employees".

The Eoardhas carefullyreadand  studied the complete record in
this dispute and is conrinced that Organization's  position herein is correct
And, therefe, nuat be Eustalned.

L~ the outset it must be noted --&at, as per Organization's  con-
tention, a significant portion of Czu-rier'r  argumentation as cont~:ized  Ln
both its Submission ati Rebuttal Brief was not offered when +he issue vas
first presented on the property, and, for obvious reasons, such offerlr%p
vi11 not nov be entertained by this Board.

Turning next to the merits portion of this die&e, given the
facts of record BB prasented herein, the Ward I.8 unable to conclude that
Qrrler'a consideration of ClaImant's qcollficatlons  was "fair an3. Iunzraj-
udiced" as is required by Supplement No. 5 of the Apeawnt. While
there can be no diopute that said Supplement does emer "(M)arragamant
to be the judge of the fitness and ability of the applicant*,  by the same
token, such right may not be exercised "... in an arbitraryard capricious
mnmr" (SeconiDltislon Award 7'7Ol). Begardless of the specific motiva-
tionwhlch night haye led to Oarrier's decision not to prcmote Claimant to
the position of Yardmaster, I%rrier's allegations regarding ClaImant's
quslifiQtions or lackthereof either are notsupportedlnthe rewrd or
indeed appsar to be predicated upan the most Mvial of Incidents. More-
OYW, Claimant's twenty-txro (22) years of service with Carrier, together
with his nwrous prawtlons ati his apparently unblemlehed  work record
(partlcu&arly the latter) is sufficient to rebut Carrier's prlnclpal con-
tention that Claimant "... ha@ desonstratadhls lmbility tovorkharnwn-
iously with umber8 of supervision  ati fellcnf employeee" ard that "(R)ls
argraaentatl~  attitude is unsuitable for the position of Yardmstsr ...II
(ThM Division Awards l&24, 2073 and 21353).

FLHDIEf3: The Third DivJslon of the Adjustraent  Board, upon the whole
record aui all the evidenoe, iida ani holds:

That the ~tlemvalved oral hearing;

That the Carrier and the Eplployee involved in this dleplte
are respectively Carrier aad Efnployes within the meaning of the Railway
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Labor Act, as appmwdJune 21, 19.934;

!Phut this Division of the Adjustrcnt Board has jurLedIction  over
thedispute inmlvedhereln;and

'Ihat the Agreeant was violated.

A W A R D

claim suetal.ned..

NATsonAL RAILROAD Annmmm! BOARD
By Order of Third Mvision

ATTIST:
EmcutiYe  seoretary

Dated at Chicago, ?ClUnois, this 26th day of February 19%.


