NATIONAL RAILROAD ADJUSENT BOARD
Avard Number 23541
THIRD DIVISION Docket Mumber CL- 2258

John J« Wkrut, Jr., Referee

EBr ot herhood of Railway, Airline and Steamship O erks,
Freight Handlers, Express and St at | On Employes
PARTIES TO DISPUTE: (

(The R ver Terminal Railway Conpany

STATEMENT OF CLAIM: Claim of the Systemcommittes Of the Brotherhood
(GL=-8931)t hat :

_ 1. Carrier Vi ol at ed t he effective O erks' Agreement when it
failed to afford Mr. C. Scaggs @ prowotion { O aYardmaster position in
preference to A Juni or employe.

2. Carrier shall now compensate Claimant C. Scaggs for eight
(8)nours' pay at the pro rata rate of a Yardmaster positiom commencing on
November 16,1978,and continuing fOr =2 . and every dsy thereafter that
j uni or employe J. Carty is used as a Yardmeater.

OPINION OF BON:  The issue which is central in taie dispute is Organi-
zation's comtention t hat Carrier's appoi ntnent of a
Junior employe to avacant Yardmaster's position ON Or about November 10,
1978,wasi N viol ati on of Suppl ement Ne. 50f the parties' applicable Col-
lective Bargaining Agreement. |n support of ite position Organization Of -
fers that claimant's Seniority date i s Septenber 6,1957, whereas appointee’s
seniority date i s March 8,192. Organizationfurther contendsthat Claimant
is qualified andean performthe duties required of said pesition and t hat
Carrier's failare t 0 aﬂpoi nt Claiment was Si Nply because “he (Claimant) i S As
employe WnO demands t hat Carrier comply Wit h t he contract". Thus Organization
summarizes t hat "... Carrierhas cleerly actedin an arbitrary aad capri ci ous
manner . .." Andt hat the instantclaimshoul d be sustained.

In =dditiont 0 the above, Grganization aisoArgues that carrier
merely ssserts that Claimant is unqualifi ed to perform the duties of Yard
roaster but thereafter offers no evidence whatsoever in support of this as-
sertion; and further that t he great majority of Carrier'sarguments were not
made When the case was presented "on the property", but instead were raised
for the first time when the dispute vs appealed to thi s Bosrd,

Carrier's posSition, stated simply,is that Claimant Was “... given
the same fair andunprejudiced consideration” as was given to all other ap-
plicants and t hat Claimmnt "... failedto prove he possessed sufficient quali-
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fications fOr she position of Yardmaster”. Additionally,Cerrier ar gues
that "Supplement No. Sgives management the explicit right to be the judge
of +he fitness andAbility of the applicant” and further *{T)hat Claimant's
vorkrew d and perfornmance has demonstrated to management his inability

t 0 wor k harmoniously with supervision and f el | owenpl oyees".

_ The Board has carefully read and Studi edthe conpleterecordin
t hi s dispute andi S convineced t hat Organization's position hereinis correct
And, therefore, must be sustained.

From the outset it nust be noted :hat, as per Organization's cOn-
tention, a significant portion of Carrierts argunentation as comt~!:ed in
both its Subm ssion and Rebuttal Brief was not offered when the i ssue waa
first presented on the property, and, for obvious reasons, such offerings
w11l not nov be entertalned by this Board.

Turning next to the merits portion of this dispute, given the
facts of record as presented herein, the Beexd is unabl e to concl ude that
Carrierts consi derati on of Cleimant's qualifications Was "fair and unpre)-
udiced" as is required by Suppl enent Ne. 50f the Agreement. While
t here can be no dispute t hat sai d Suppl enent does empower " (N)anagement
to be the judge of the fitness adability of the applicamt*,by the sane
token, such right may not be exercised “es. i Nanarbitrary and caprici ous
manner” (Second Division Award TT0L). Regardless Of the specific motiva-
tion which might have | ed t 0 Caxrier's deci Sion not to promote C ai mant to
t he position Of Yardmaster, Carrier's al | egati ons regarding Claimant's
qualifications or | ackt hereof either are not supported in the record Or
indeed appear t 0 be predicated upon t he nDst tarivial of |ncidents. More-
over, Cl ai mant' s twenty-two (22) years of service with Carrier, together
Wi th his numerous promotions andhi S apparent|y unblemished work record
(partieudarly t he latter) i s sufficient torebut carrier's principal con-
tentionthat Claiment "... bas demonstrated his immbility to werk harwom-
iously with members Of supervision and fellow employees' andt hat "(H)is
argumentative attitude i s unsuitable for the position of Yardmaster ...”
(Third Di vi si on Awar ds 10k2k, 20702 and 21353).

FDOIWGE: The Third Division of the Adjustment Board, upon the whol e
record and al | the evidence, finds and hol ds:

That t he parties waived oral hearing;

at the Carrier and t he Employes i nvol ved in thi s dispute
are respectively Carrier and Employes Within the meaning of the Railway
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Labor Act, asapproved June 21, 193k;

That t hi S Di vi Si on of t he Adjustment Board has jurisdiction over
the dispute involved herein; eand

That t he Agreement was Vi 0l at ed.

AWARD

claim sustained,

NATIONAL RAl LROAD ADYUSTMENT BOARD
By Order of Third pivision

. LW Fctboe

“Fxecutive Secretary

Dat ed at Chieago, Illinois, this 26th day of February 19%



