NATI ONAL RATLROAD ADJUSTIMENT BOARD
Award Number 23547
TH RD DI VI SI ON Docket Number CL-23707

Josef P. Sirefmmn, Ref eree

(Brotherhood of Railway, Airline and Steamship C erks,
Freight Handlers, Express and St at i On Employes
PARTIES TO DISPUTE:
The Atchison, Topeka and santa Fe Rai | way Company

STATEMENT OF CLAIM: Claim of the System Committee of the Brotherhood
(GL-9268)t hat :

(a) Carrier viol ated provisions of the current Clerks' Agreement
at Amarillo, Texas, on January 3, 1979, when it renoved R A. Conner from the
service Of the Carrier, and

(D) Re A. Conner shal| now be reinstated into the service of the
Carrier With all pat rights restored on the basis they were prior to his dis-
missal from t he service of the Carrier on January 3, 1979, and

(c) Mrs R A. Conner shall now be compensated ei ght 68) hours ray
each work day of car Ol erk Position No. 6065, at the rate of $57.6381 per day
gince January 3, 1979, and t he same f Or each work day of Position No. 6065,
subject t 0 Wage inereases, unti|l he is reinstated to the servies of the Car-
rier, ad

(4) T™hat all correspondence pertaining to this investigation be
withdrawn by the Carrier and the transcript of the investigation from his
personal record.

OPINION OF BOARD: Claimant R, A Conner, a Station (erk, was given a Notice
of Investioation dated Decenber 26. 1978 "coneerning al | eged
threat to do bodily hamto santa Fe enpl oyee on December 13 on tel ephone and
in person in Assistant Agent's of fice", and trregularity of attenmdance in 1978.
An i nvestigation was hel d on January 3, 1979 and | ater that day Claimant was
dismissed,

A review of the record establishes that this matter i s proper4 be-
fore this bard. The record 1s al so repl ete with direct testimony concerning
threat s of bodily harm made by t he C ai mant to vari ous enpl oyee includingt he
carrier's Speci al Sexrvices investigators. Claimant, in speaki ng to t hose em~
ployes, made nmumerous I ef er ences to possessing a firearm, knowing how to use
It, and his accuracy at a substantial distance. Al though Claimant stated at
the investigation that it wasnot hisl ntentionte threaten heconcededt hat
others coul d have taken what he said a.8a threat. There was substantiasl evi-
dence in the record to support the carrier's decision t 0 diseipline Claimant.
No enmpl oyer can count enance havi ng its employes subj ected to threats of vio-
lence by anot her employe. Thedismissal wasreasonabl e.
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FI NDI NGS: The Third Division of t he Adjustment Board, ypon the whole

record and all the evidence, finds and hol ds:

That t he parties wai ved oral hearing;

That the Carrier and the Enpl oyee involved in this dispute
are respectively carriar and Buployes within the neaning of the Railway
Labor Act, as approved June 21, 1934;

_ That this Di vi sion of the Adjustment Bard has jurisdiction over
the di spute involved herein; and

‘Bat the Agreement was not violated.

AU AR D

Claim deni ed.

NATIORAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

EXecutive Secretary

ATTEST:

Dated at Chieago, Illinois, this 26th day of February 1958,

.




LABOR MEMBER S DI SSENT

TO
AWARD NO. 23447 DOCKET CL-' 23166
( REFEREE DENNIS)

The Referee committed serious error when he dism ssed
the Gaimof the Organization on the basis of Carrier's be-
| ated suggestion that the Organization failed to cite speci-
fic rules when this Caimwas being handled on the property.

Careful examnation of all of the correspondence in the
record indicates that not once while the claimwas being handled
on the property did the Carrier a.gue this point. The griev-
ance involved in this Award received extensive "on the proper-
ty" handling. The initial clainms were filed on August 12 and
19, 1976. CQOver the next three years considerable correspondence
was exchanged and several conferences occurred. Review of this
extensive handling indicates that not once in witing or in con-
ference did the Carrier allege a failure to cite the rules vio-
| ated, thus alleging a violation of the Time Limt rules.

This Board has often held that such argunents are proce-
dural and nmust be raised on the property. The failure to raise
such arguments on the property is construed to be a waiver. Typi-
cal of the host of Awards on this subject are 10638 (LaBelle),
14903 (Dol nick) and 16727 (Engel stein).

The Carrier had ought not been permtted to escape de-

cision of the claimon its nmerits by belatedly arguing that the
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Time Limt rule was violated for failure to eite a rule when
the claimwas being handled on the property.

The Award is in error and requires dissent.

. Fletcher, Labor Member
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