NATI ONAL RAILROAD ADJUSTMENT BOARD
Award Humber 23545
THIRD DIVISION Docket Number M3-23767

Josef P. Sirefman, Ref eree

é Joyoe Howes
PARTIES TO DISPUTE:

(Union Pacific Rai |l r oad Company

STATEMERT (F CLAIM: “ClaimofJoyce Howes t hat:

1. The carrier viciated the currently controlliag agreenent
baetween the parties t O this di spute when om Augustl9, 1375, the superia-
tendant imposed the extrene penalty Of dismissal om t he persea of JOTCE
L. HOWES, Gener al Clerk/Billing 2 PM. ~ 10 P.M on Marech 20, 1979.

2. ™e carrier violated the » —eatly controlliag agreement
between t he parties t0 this di spute bK m d dismissal in that the ap-
parent reason fer the dismissal wasthe filing Of a persomlinjury
Pederal Bmployers Liability Act claim which was nettl ed on March 2, 1379.

3. The carrier violated the currently eontrolling sgreement
between the parties when contrary to its owa policy and practice refused
to homoratreatingphysictan'sprescri pti onthat said JOYCE L, HOWES
should not go to work for the period of the nonth of March, 1979 for
medioal reasons caused by aan injury suffered vy said JOYCE L. HOWES om
March 28, 1977 during the ceurse Of her employment fOr the carrier.

4. 0arrier shoul d now be recuired to reipstate Gemeral C erk/
2P.M to 10 PM., JOYCR L. HOWES, to service,

OPINION OF BOARD: As of March 20, 1579 O ai mant Joyce L. Howes, A General
Cerk/Billing, was considered by the Chrrier t 0 aave
forefeited sealority f Or failure to report e luty within ten days after
expiration Of a leave Of absence under Rul e 43{f)of the contract. On
August2l, 1980 Claimant's attorney filed a Hotiece Of Intent %o file an

ex parte submission with the Natiomal rPailroad Adjustment Board, Third
Division,

Rule 46(c)ofthecontract provi de8 in pertinent part that:

"ALl claims Or grievance8 iavolved | n a decision by the
highest designated offieer shall be barred unless W t hi n nine
_(9?1nontha from t he date Of Sai d offieer's deci Sion proceed-

I ngs are instituted by the empioye or the dul y authorized
representative before the appropriate divisien of the ¥etioml
Railroad Adjustment Board or a system group or regiomal voard
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"of adjustment has been agreed to by the partiss hereto
aa provi ded in Section 3, Second of the Railway Labor

Act."

The recor d establishes that t he deci si on by t he Carrier's bighest
designated Of fi cer was readered On August 27,1973. Rule 46(c) required the
saidNoticeOf Intent to have been filed by May 27, 1980. In view of the
Fotice hating been filed almost three months | ater the elaim i s out of tine.
A8 Referee HYayes stated in Avard 19164:

*Me |etter of vritten notice of intention to
file ex parte sutmission from the Organization 1s dated
August 26, 1370, sbout 14 months after the date of
deni al by the aighest officer Of the Carrier desigoeted
to handl e ¢laims and grievances, Since the organization
failed to conply with Rule 33 of the Agreenent by not
progressi ng the case t 0 t he Phird Di vi Si On within nipe
mont hs of the final denial by the Carrier, as required
by the rule, we are barred from handling t he claim and
it is for that resson dismissed,”

PINDINGS: The Taird Di Vi si on oft he AMdJjustment Board, UpON t he whole
record amd al| the evidence, fimds and hol ds:

That the parties valved oral hearing;

That t he Carrier and the Zmployes | nvol ved In this dispute
ar e respectively Carrierand Buployes within the meaning Of the Railway
Laber Act a8 approved June 21, 193k

That this Division of the Adjustment Board has j urisdiction over
t he disputeinvolved herein; and

That theclsim isbarred.
A W A R D

Claim dismissed.

RS Feioer

Exacutive Secretary

NATIOEAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

Dated at Chicago, Illinois, this 26th day OF February 1982.




