NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Number 23563
THIRD DI VI SI ON Docket Kumber at - 23818

Rodney E. Dennis, Referee
(Brotherhood of Railway, Airline and Steamship O erks,

( Freight Handl ers, Airline and Steanshi p Employes
PARTI ES 70 DISPUTE: (

( The Lake Terminal Rai | r oad Company

STATEMENT (i CLAIM: O ai mof the Systemcommittee Of the Brotherhood
(CL-9313) that:

1. The carrier violated the effective Cerks' Agreenent when on
June 1k, 19'79, it arbitrarily renoved Clerk J. Harris fromhis regularly as-
signed position a8 No. 2 Relief Yard Clerk & Checker and Crew Caller - Job
No. 244 and assigned himtoJob No. 215 - Crew Caller and thereafter declared
Job No. 244 vacant.

2. The Carrier shall now be required to conpensate Clerk J. Harris
for eight (8 hours' pay at the pro rata rate of Job No. 244 - No. 2 Relief
Yard G erk & Checker and Crew Callexr commencing W th June 15, 1979, and con-
tinuing for each and everyday thereafter, five days per week, Tuesday t hrough
Sat urday, that alike violation occurs.

3. The Carrier shall now be required to conpensate Cerk J. Harris
for eight (8) hours' pay at the tine and one-half rate of Job No. 215 - Crew
Caller commencing Wi th June 15, 1979, and continuing for each and every day
thereafter, five days per week, Friday through Tuesday, that a 1ike viol ation
ogcurs.

OPINIONOF BoARD: Claimant in this case, J. Harris, all eges that he was er-
roneouslyassigned to the crew cal | er vacancy,Job No. 215.
This erroneous assigmment set up a series of bi ds and changes i n assignments.
G ai mant, thinking that he had been wongly assigned to Job No. 215 andbecause
of subsequent events, filed a grievance requesting eight hours' pay for certain
days speci fi ed in the claim and for time and one-half for Ot hers.

The elaim was handl edi n t he usual manner, denied by t he trainnaster,
and appealed to t he Supervisor of Employe Rel ations. Aconference was hel d be-
tween the Supervismof Employe Rel ations and the Local Chairman on Decenber s,
1979. Atthat conference, the supervisorindicated that he would, after further
investigation, give the Local Chairman his decisionin witing. on Decenber 13,
1979, he sent a letter to the Local Chairman, That |etter readsi n pertinent
pert as follows:

"As stated to you in conference on Decenber 5, 1979, |

wouldi Nvestigate this claimfurther andadvise you of my de=-
cisionInwiting.
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"Further investigation revealed that Caimant Harris
wor ked Job No. 215 - Crew caller - for three (3) deys On
June 15, 16 and 17, 1979. daimant Harris then worked
Job No. 225 on a vacation hoid-down On June 18, 21, 22, 23
and 24, 1979.

"If Caimant Harris had remained on his former position,
Job 24k « #2 Relief = he woul d have been displaced by Cerk
Palinski on June 24, 1979. Caimant Harris woud have dis-
placed to Job 215 - Crew Caller = on June 24, 1979, as it
was the only position he could have held.

"Based on this information, Caimant Harris i s being
al lowed four (4) hours pay at Crew Caller rate for June 15,
16 and17, 1979 for working Job 215.

"In addition, Caimant Harris worked as Crew caller ON
June 14, 1979 which i s encompassed i n Job 24k's assigment.
Job 2L+ workedon June 15, 16, 13, 20, 21 and 23, 1979.
Again Caimnt Harris woul d have been displaced by Oerk
Palinski Of f Job 244 on June 24, 1979.

~ "Based upon this Information, Caimnt Harris is allowed
eight (8) hours pey at Yard Clerk rate for June 15 and 16, 1979
for not working Job 244.

"The above al | owance will be included in the pay ending
December 31, 1979."

Since the Organi zation has processed this claim t0 the Board on a
procedural violation (that is, that Carrder failed to disallowthe instant griev-
ance within the 60 days required by Rule 49), the Decenber 19, 1979, letter be=
comes critical. Carrier clains that the |etter constitutes its denial of those
portions Of the claim not agreed upon. The Organization arguesthatit does
not. Nowhereinthisletter, according t 0 t he Organization st he word "deni ed"
to be found, nor should it be so construed by the Board.

A careful reading of the Decenber 19 letter reveals that Carrier did
Investigate the organization's claimin detail and that it did agree with the organi-
zation's demands i N some areas. Carrier did not have to state speeifieally that
those areas not agreed upon were denied.

It is the opinion of this Board that Carrier, by its letter of Decenber 19,
1979, has net the requirement of denying those portions of the organization's claim
not granted. It is clear froma reading of the letter that Carrier granted certain
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portions and denied certain portions of the claim It is difficult to under-
stand how the organization could read this letter otherw se, especially when
it contains the statement that “As | stated to you in conferenee On Decenber 5,
1979, | would investigate this claimfurther and advise you of ny decision

inwiting."

This Board can find no justification for the Organization's elaim that
a procedural violation took place and t he claim must be deni ed.

FINDINGS: The Tnird Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the carrier and the Employes i nvolved in this dispute
are respectively Carrier and Employes Within the meaning of the Railway
Labor Actas approved June 21, 1934;

"That this Division of the Adjustnment Board has Jurisdiction over
the dispute involved herein;, and

That the Agreement was not violated.

A WA RD

Claim denied,

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
National Railroad Adjustnent Board

sglatan

imted at Chicago, Illinois, this 10th day of March 1982,



