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THIRD DIVISION Docket Nwber MW-238l~9

Rodney E. hmis, Referee

(1) The tventy-five (25) dny suqer~~ion  lmpoaed upon Trackmn
JuanA.Gercia for alleged insubordination, lntempexanoeandvillful negleot
Of duty was arbitrary, 0aprl0lOw  and OB the baa18 of unproven chargea
(System File D4?-79/s3c-79).

(2) TreclrmanJ~nA.Gercia  shallbs capemated fmallvageloas
suffered azul have the charges revved frcm Ma record."

OPINION OF BOARD: Cl8invrntJuanA.Garoia is an extra gang laborer. On
Aqqmt 29, 1979, he war instructed  by hia For8emn to set

spike8amitogiveupajackhamertoayoungararm.  Itlaallegedtlnt
rather than ampLywiththeae inetruotio~, he left theworkaree todiaeuas
the matterwith i&e Cmmral~irmm.

The GmezalUs&uun~a not alnibble uutilMomiay,Septmber  3,
1979, so Clalamntobtainedpenmlaalontobe ofzt'frauworkfor tvodayv. When
ClaImant returned to work, on September 11, 1979, he vaa suapemied fmn service.

The hearing on the mttezvaa eventusllyheld  out&&y, September17,
1979. Clalmantvaa foundguiltyofinsubordL~ tion, Lntenprawe,  ami willful
neglect of duty as the result of the incident that took place at about 9:CO a.m.
on Wedneeday, Augtmt  29, 1979. He wm6 aaaeaaed a 25&y susp~lcm,  which was
tonlnfrw sePt-= 11, 1979, th=Jf@ October 15, 1979.

'lbe Organizatlonappealedthe suspension; t&e appwlvasdeniedat
each step and the dispute waa placed befare the Bawd for resolution. A copy
of the transcript of the hearing he@ been made a psrt of the reoord of thi8
case.

A review of that transcript reveal.8 thatthe Foremeqasvell  as
ClalmRnt, vere both otiLpabl.e ia this aituatlon. While Claiaant did queatlon
theForeman's order, he did not lean thework site until the fmbecam
allgryadlyelledathim, Thla Is one of winy caaea this Board haa handled
xfhemin trac.kgbng foremenami laborerr hnvebeeninwlved hex&anger.
VOiCW tu'e ?AiWd a&l profanity is used. A forwan wlm a&a in ma -or



cannotexpectthathis
employe la disciplined

orders will not provoke a like response. When an
aa a reaultofa situation inwhich a foremanha. hen

provoative, the legitlmcy of that disclpUne will be questioned.
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In the instant case, it is this Board's opinion that Osrrler has not
admlnlstemd discipliru, to ClaLpant in a proper manner. Thle Board oan find no
baa18 in the record for not allowing Claiauuxt to return to work on Saptember 11,
nor ia there support for the fact that no written raasona were given Cl.a*nt
to explain his suspension.

We are of the opinion that&rrierwas arbitrary in the slupelrpion
prior to the hearing and therefore will reduce Claimant'8 suspension, deleting
the period from Septenber 11, 1979, to and inoludlng September 25, 1979.
Ctitint*a sllepnaion shall thus run fra Septamber 26, 1979 to October 15,
1979. Claimmt ahall ba reimbursed  for all wages loat fra September 11, 1979,
t0 snd iBcludiQ3  sqb?dbr 25, 197%

FIXDIES: The Third Mvislon of theAdJuat0entBoard,uponthewhole  record
and all the evidence, filde am3 holds:

Thatthepartieavaived  oralhearing;

That the Ourrierald tie Ekployeainvolved ia thio dirplteare
reopectively  Qrrleratmi  BPploye~withinthe  mnnlngofthe Railway Labor
Act, as applwv8d June 21, 1934;

'Edtthla DivIsionof the AdjuatientBmrdhas juriad.lctionoVer
the dl8put-a involved herein; ard

That the AgreeMnt was vfolated.

A W A R D

'!&ediscipline  shall be reduced inaccordancewi

NATIoNAL RAnmAD AAmlKwT IQARD
By Order of Third Divlaion

AlTG5T? Acting Executive Secretary
NatlonalIMlroadAdjuatiw3ntBa&rd

Datadedt Qlicago, Illinois, this 10th day of March 19&Z.


