NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Number 235T1
TRI RDDNI SI ON Docket Nunber CI~23437

Her bert Fishgold, Referee
Br ot her hood of Railway, Airline andi Steé.ﬁship d erks,

. . { Freight Handlers, Express and St ati on Employes.
PARTIES TO DISPUTE:

Chicago, M | waukee, St. Paul and Pacific Railroed Compeny

oW

STATEMENT OF CLAIM Claim of the SystemCommittee of the Brotherhood
(GL=-9019) t hat :

(1) Carrier violated the Gerks' Rules Agreenment at Al berton,
Montana in Seniority District No. 6éon July 10 and 11, 1978,when it required
an employe not covered under the scope end application of the Oerks' Rules
Agreenent to assume t he duties regularly perforned by the-occupant of Board-
man's 2osition No. Té950and failing to call employe M. A Mjeilde to perform
such duties associated Wi t h Boardman's Position No. 76950.

{2) carrier shal|l now be required to compensate enpl oys M A Mjelde
an additional four (&) hours at the time and one-hal f rate of Boardman's Position
No. 76350 for: July 10, 1978end an additional two (2) hours et the rate of tine
and one-hal f of Boerdman's Position No. 76950for July 11, 1978.

OPI NI ONOFBQARD: Claimant was the requl arly assi gned Boardman et Al berton,
ST Montanain Seniority District No. 60on the 8:00P.M to
5:00A.M shift. The elaim herein is that on July 10 enmd 11, 1978t he Carrier
al l owed or required a Ravel i ng Engineer t 0 assune duti es normally performed

by the oceupant of t he Boardman position in viol ation of Rule6 1 (Scope),
9 (Bulletined Positioms), and 34 (Notified or Called) of the Clerka® Rul es
Agreement. - More specifically, t he cl ai mal | eges t hat t he Traveling Engineer
did the-fol | ow ng:
=" 7/10/78 11:55a. m al | owed Engineer to report.
back t 0 the Board.

7/10/78 3:00p. M allowed Brakeman to | ayof f

7/11/78 12:57p. m rel eased Engineer fromthe
Alberton Board"

For this, claimant Seeks conpensation for an additional four (4) hours at time .
andone-hal f et the rate of the Boardmen's position for July 10, 1978,and an
addi tional two.(2} hours et the. rate of tine and one-half for July 11, 1973.
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The orgasization maintains that answering the phone and marking
peopl e up on the Brard are normal duties of the operator on duty, and that
t he Traveling Engiieer usurped duties of a position under the scope and ap=-
plication Of the Cerks' Rules Agreenent.

The Carrer defends its actions by initially maintaining that
t he Praveling Engineerwas acting i n a supervisory capacity, inthat he
was i nstructingthe operator on duty who was handling the Board.However,
al though the Carrier has never denied that the incidents im question were
verformed Dy t he Traveling Engi neer, |t subsequently argued that the Organi-
zation's proofwas intheform of "nere assertions”, citing the statenent
fromthe operator on duty saying that the Traveling Engineer "apperently"
entered a transaction in the books. This type of evidence, the Carrier con-
tends, fails to neet the burden of proof required of the claimnt.

Vi believe that the record supports the £inding that the Traveling
Engineer answer ed t he phone and marked the book as indicated by t he t hree
entries in the |og book. It isclear fromthe Agreement that he was thus
performng routine clerical work under the pretense of acting in e super-
Vi sory eapacity. Ashas been held in the Third Division (See, e.g.,
Award 22303), the intent of the Agreenent was to reserve this type of work
to this craft. Furthernore, since the Carrier i S not denying that the
Traveling Engineer in fact nade the three entries, but rather that this
was incidental to his supervisory funetion, there is norea di Spute as to
t he oecurrence, and thw, the fact that the operator on duty may not have
actual Iy seen hi mtake the ealls or make the entries, does not require a'
di ff erent conclusion. Therefore, we find that the Agreement was violated
by t he Traveling Engineer performing the duties of the craft on July 10 and 11,

1978,

Finally, t he Jarriercont ends that the Agreement does not provide
for t he monetary penalty sought bythe Caimant. Areview of Third D vision
Awardsindicates t hat this i sswhas b-en rai sed many ti mes with conflicting
points ofview, but, It is our econclusion that if the rules are to be effective
there must be adequate pemalties for violation. Accordingly, we shall affirm
the ine of Awards that hol d that violation of the Agreenent requires conpensa-
tion es reparation for such breach. See, e.g., Award 2031 and Award 17973.

FINDI NGS: The Third Division of the Adjustment Boaerd, upon the whole

record and all the evidence, fi nds endhol ds:

That the parties wai ved oral hearing;

That the Caxrrier and the Baployes involved in this dispute
are respectively Carrier and Employes Wi thin the meaning Of the Railway
Labor Act, es approved June 21, 1934;

That this Di vi si on of the Adjustment Board has jurisdiction over
t he dispute | nvol ved herein; end
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That t he Agreement was violated,

AWARD

Claim sustained.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: Acting Executive Secretary
Nat i onal Reilroad Adj ustnent Board

By -
semarie Drssch - Administrative Asslstent

DJated et Chicago, Illinois, this 10th day of March 1982,



