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(American Train Dispatchers Association

I c!onsoliaatea E4tl c!orpoaation

"Clakn of the American ltra3.n Dispatchers Association..-.
that clalmnt H. E.Cupp va8 lmgawperly  held out of

servlmforraperiod~eleven(11)dsyaalldaesignedthis~iodof
elevendays as su8pen6ionafter conclu6ionof trial. Claimantvas
charged on time (3) count6 of Insubordination which were not proven
bymeaagaaentduringthe  trial. The rem-ma1 from service and the
discipline of eleven (ll)days is unjust, harsh and uncalled for
asrecordoftriallndicated.

The claimant ehould be made M--la for the time held out of
servicean&thedlscipUne  ofeleven(ll)daye  removedfraahisrecord."

OPINION OF BOARD: Claimant was worldng as $11 p.m. Relief Movement
Director in the Carrier's Harrisburg, Pa. office on

March 26, 1979, when Supervlsur !i?raln Opsratlon G. E. Waltman relieved him
from duty at approximately 4:00 p.m. The next day Olaiment was given
notice that he was "held out of service beginning,&:00 p.m. on March 26,
ly'(y,in comectionvlth inauWlwtion to two superv%sors  betweenap-
pate4 3:55 p.m. aud 4:00 p.m. on parch 26, 1979" which was specified
to be as follows:

"1. Iqubordination in thatyoufailed to comply
with the instructions 6f Trairmaster A. I. Robinson
at approxhately 3:55 p.m. on parch 26, lpi'%

2. Insubordination in that you deliberatelyhuag
upthe phone, tenninat5ng the ~nversatlonwlth
Tralnimater A. I. RobInsonwho had given you ln-
struction6  concerning moverent of trains my-6
end m-11, approximately 3:55 p.m. on mrch 26,
1979.

3. Insubordination lnthatyouacte&rebellious
towed your i.6wdiat.e euperdsor, 0. 2. Waltman,
approximate4 3:56 p.m. on parch 26, 1979."

Thareafter,  on June 33, 1979, the day follow
"$

his trial, ClaLnant was
issued a Notice of Discipline imposing eleven U) days' suspension, which
constituted the emount of time held out of service prior to his trial.
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The Orgardzatlon claims that Olalmntwas lmproperlyheldout
of service for a period of eleven (11) daya prior to his trial inamnuch
as his actions didnot constitute amajoroffeme,whioh, uuder Begula-
tlon 6-A-l of the Agreement, covedug disciplinary action, constitutes
the only basis fur such penalty. hlomomr, the Organization argues that
Claimant was not guilty of Insubordination in the manner accused.

The Qtrrler asserta that ita action of wlthholdlng Claimant
from service prior tohis trialwas entirelyproper,inaamuchas the
Boardhasruledthatins~tion is a serious offense warrantlng the
inposltion of discipline as Eevere aa outright discharge. Further, the
Carrier asserts that Glalmant'a action of failing to conply withreason-
able instructlone of a supervlsoraml indemonstratlngarebellious  at-
titude tmarda a supervisor co~titutee such iasubordlnation.

The evidence shows that on the afternoon irr question, Claimant
received a call fram Trainnaster A. I. Robinson at a~tely 3:55 p.m.
asldng Clatint Ffhewould %ave his Train Dispatcher"  holda certain
train (EE-11) back fran entertng Ihola Yard, and to indead allow another
train (ENSY-6) to leave ~nols yard. ClaImant, noting the heavy concen-
tration of trainsin the terTltories  involved, toldMr.Bobinson that
the usual manuerfor handling auchrmtterwas  either directlywith tie
BcainDispatcherbythe  involved mster,or througha 'Paver Gperator,
orwlth the SupervIsorDIrector  GperatLone. Their converaatlon was
termimted shortly them, with Mr. Rabinson eUimlng, and Glaimant
denytr&thatGlairpsnthunguponhim.

Mr.Bobineon  then called SupervIsor  Train GperatorG.E.Waltman,
who issued instructions to the !&ah Dlspstcher, and no resultant delays
to traiM occurred.

Mr.Walbanthentold Claimtrntthathe  shouldhave granted
Mr. Robinson's request. G&&ant stated that "if youdon't like the way
I aa doing my job" to "seld him home." Mr. Walw "then told him to go
home."

The notices of Claimant% being held out of &ce and Trial
fOUm#ed.

The real question before the Boand ie whether the conduct
alleged constituted imubordlmtian. while there are contenticam  that
Mr.Bobinson did not have eupervlsoryauthorltyover Glaigsnt, and
Mr.Waltamnaclmowledged  thatGla%mantdldnot fall toobeyanyorder
of his, the Board find.8 thatwhatis involvedwas more like a difference
ofopinlonover  the manner inwhich thework inqueetlon- movement of
trainsinalrl. 0utofEuol.a Yard- couldbe acconpl.ished.
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While the Bosud innowayfimis that ClafmantwaswithOut
fault in this incident, it doe6 note that he apolo&ed for his be-
havl~r Iutalkiugt~b~thMr.  RobinsonaudMr.Wal+mau,aud,fmther,
theBoazdfiPas  thatthereweremitigatingaudextenuatlng  circws-
stances aarro~ the incident in question which calls for modlfi-
catlonofthe discipline imposed. Thus, the evidence shows that
Clawt had been Off duty for several months due to a psrsonal iu-
juryincurredprior to the lucidentinquestion,andhadbeenurged
toreturntodutyby 0~~ie.r'~ Night Supervls~r of TrainOperatIon
in~~toreUeveorer‘tiolepa~n~baaruscofaninadequateforee
of extra emplOyea. The Incident in question occurred on either the
thirdor fourthdayfollowing Clafmantls returntowork,and  the evi-
dence showsthatCl.aimanthaderperiencedfurtherpersouslstress
thatmorning involvinghealth~blemstohlnself ani other family
?Jiembers. While suchfaotoradomt  relieve Cladmantofallre8pousi~
billtyforhls 8omewhatintemperatebehavdor,  it goes a longway to
lessen the tenor of "dellberate~ss*  or "insubordiuatiOn".

In conclusion, it IS the opinion of the Board that the disci-
pliue iu question shouldbe reducedfromeleven (ll)days toa reprlnand.
Having so fouud, theBoardwouldmake oue flmlobsexvatiou. Iuthe
Boml'e opinion, if the situation in question had been propsrly explored
atthetlme of the luoident, taldngiutOaccountt.t~emitigatingaud  ex-
tenuating circumstauces  referred to above, it is doubtful that the case
wouldhavereached  this Level.

The eleven (ll)daydiscipliue  shouldbe reduced toa we+rdaard.

FINDDIGS: The l'bird Division of the Adjustment Board, upou the whole
record ad all the evldenoe,.Plnds aud holds:

That the pertlee waived oral hearing;

That the Carrier and the Rqloyesinvol~irithis ddspute
are respectively &rrier and Bnployes within the meaning of the Rsilway
labor Act, as approved June 21, 199;

That this Mtislon Op the Adjustment Board has jurisdiction
oyer the dispute lxnwlved herein; and

lbat the discipline was excessive.
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Clah sustained in accordance with the Opinion.

M~ONAL R4lIlRoAD ADJm!uaNT BoAFiD
By Order of Third DiviSlOn

Am% Acthg Executive Secretary
National Railroad Aajusizaent Board

Dated at Chicago, IlUnois, this 1Cth day of March I@?.


