NATIONAL RAILROAD ADJUSTMENT BOARD

. Award Numbey 23572
THIRD DIVISION Docket Number TD=2347T

Her'vert Flshgold, Referee

(American Train Dispatchers Association
PART| ESTO DISPUTE: g

Consolidated Rail Corporation

STATEMENT OF (LAIM: "Claim of the American Train Di spatchers Association
, that elaimsnt H. E.Cupp was improperly held out of

service for a period of eleven (11) days and 2ssigned this period of

eleven days AS suspension afterconclusion of trial. Claimant was

chargsd on three(3) count6 of |nsubordination which were not proven

by management during the trial. The removal fromservice and t he

discipline of el even (11) days i s unjust, harsh and uncal l ed for

as record of trial indicated.

The claimant should be made wr~le fOr the time held out of
service and the discipline of eleven {ll) days removed frow his record.”

CPI NI ON OF BOARD: Claimant WaS working as3-1l p.m. Rel i ef Movenent
Director in the Carrier's Harrisburg, Pa, office on
March 26, 1979, When Supervisor Train Operation G E. Waltman relieved him
from dut?/1 at approxi mately %:00 pome The 2RXL 42y, Meimant was gi ven

noti ce that he was "hel d out of service veginning %:00 p.m. On March 26,
1579, in connection with insubordimetion { O t WO supervisors between ap~
proximab teflyl |3:'55 p.m and 4:00 p. m on March 26, 1979" which was specified
to be as fol | ows:

"1 Insubordination in that you failed { O comply
Wi th t he instructions of Traimmaster A.l. Robi nson
at epproximately 3:55p. m oOn March 26, 1979,

2. I nsubordi nationinthat you deliberately hung
up the phone, terminating t he conversation with
Traimmaster A, I, Robinson who had gi ven you in-
structionsconcer ni ng movement of trains ENSY-6
and HE-11, approximately3:55 p. m on March 26,
1979,

3. I nsubordinatioin that you acted rebellious
toward your immediate supervisor, G. E. Waltman,
appr oxi mat e4 3:56 p. m on March 26, 1979."

Thereafter, on June 13, 1979, the day fol | owing his trial, Claimant was
issued aNotice of Discipline inposing elevea (11) days' suspension, which
constituted the amount of time hel d out of service prior to his trial.
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The Organization claims t hat Claimant was | nproper| yhel dout
of serviee for a period ofel even (11) days prior to his trial inasmuch
as his actions aid not constitute a major offense, which, uuder Regula=-
tion 6-A-10f the Agreement, covering disciplinary action, constitutes
the only basis for such pemalty. Moreover, the Organization argues that
C ai mant was not guilty of Insubordination in the mamer accused.

The Carrier asserts t hat its acti on of withholding Claimant
fromservice prior to his trial wasentirely proper, inasmuch ast he
Board hes ruled that insubordination i S a serious of f ense warranting t he
imposition of discipline as severe asoutright discharge. Further,the
Carrier asserts that Claimant®s action of failingt O comply with reason=
abl e instructions Of asupervisor and in demonstrating a rebellious at -
titude towards a supervi sor constitutes such insubordination.

The evidence shows that on the afternoon in question, O ai mant
received a cal | from Traimmaster A.l. Robi nson at approximately 3:55 peme
eskingClaimant if he would "have his Trai n Dispatcher™ hold a certain
train (EE-11) back from entering Enola Yard, and to insteed al | ow anot her
train (ENSY-6) t 0 | eave Enola Yard. Claimant, noting the heavy concen-
tration of treins int he territories i nvol ved, told Mr. Robinsont hat
the usual menner for handl i ng such matter was either directly with the
Train Dispatcher by the | nvol ved Yardmmster, or through a Tower Operator,
or with t he Supervisor Director Operations. Their conversation wes
terminated short| y thereafter, with M. Robinson elaiming, and Claimant
denying, that Claimant hung up on him,

. Mr. Robinsom t hen cal | ed Supexrvisor Tr ai n Operator G. E. Waltman,
who issued instructions to the Train Dispatcher, and no resultantdelays
to trains occurred.

~ Mr. Waltman then told Claimant tbat he should have gr ant ed
M. Robinson's request. Claimant stated that "if you don't ke the way
L am doing ny job" to “send him home," M. Waltman "then told him to go
Orfe_ n

The notices of Claimant's bei ng hel d out of sexrviee andTrial
followed,

The real question before the Boerd is whether the conduct
al | eged consti t ut ed insubordination, While t here ar e contentionms t hat
Mr. Robinson did not have supervisory suthority over Claimant, and
Mr. Waltman acknowledged that Claimant did not fal | t oobeyanyor der
of his, the Board finds that what is involved was more | i ke adi fference
of opinion over t he menner in which the work in question - novenent of
trains in and out of Enola Yar d- could be accomplished,

o
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Wi | e t he Board in no way finds t hat Claimant was without
fault dn this incident, it doe6 note that he apologized for his be-
havior in talking to both Mr. Robinson and Mr. Waltman, and, further,
the Board finds that there were mitigating and extenuating circum-
stances surrounding the incident in question whichcalls for modifi-
cation of the di scidpl i ne inposed. Thus, the evidence shows that
Claiment had been O f duty gfor several nmonths due to a personal finw
Jury incurred priort ot he incident in question, and had been urged
to retuwran to duty by Carrier's Ni ght Supervisor Of Trein Operation
in order to relieve overtime payments because of an inadequate foree
of extra employes. The Incident ia question occurred on either the
third or fourth day following Claimant's return to work, gnd t he evi -
denceshows that Claimant had experienced further personal stress
that morning involving health problems to himself and Ot her fam |y
members. Wil esuch factors do notrel i eve Claimant of all responsi-
pility for his somewhat intemperate behavior, it goes a leng way to
| essen the tenor of "delibverateness™ or "insubordinmation™.

In conclusion, it 48 the opinton Of the Board that t he disciw
pline in questi on should be reduced from eleven (11) days to a reprimand.
Having SO found, the Boerd would make one fimal observation. In the
Board's opinion,i f the situation in question had been propexrlyexpl ored
at the time Of t he incident, taking into account the mitigating and ex-
tenuating eircumstances referred to above, it is doubtful that the case
would have reachedt hislLevel.

The el even {11) day discipline should be reduced to & reprimand.
FINDINGS: The Third Division of the AdjustmentBoard, upen the whol e
record and al | the evidence, finds and holds:
That the parties waived oral hearing;
That the Carrier and t he Employes involved in this dispute
are respectively Caxrrier and Euployes W t hi n t he meaning Of the Reilway
| abor Act,as approved June 21, 153k4;

That this Division of t he Adj ustnent Boexd has j urisdiction
over t he di sput e involved herein; and

That the discipline was excessive.
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AWARD

Claim sustained in accordance with the Opinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Diviaion

ATTEST: Acting Executive Secretary
National Rai | r oad Adjustment Boaxd

By
emarie Brasch « Administrative Assistant

Dated at Chi cago, Illinois, this 10th day of March 1982.
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