NATI ONAL RATIROAD ADJUSTMENT BOARD
Awaxd Nunber 23576
THIRD Dl VI SI ON Docket Wumber CL-23829

John B, LaRocco, Ref eree

Brot her hood of Railway, Airline and Steamship C erks,
Frei ght Handl ers. Express and station Emploves

PARTI ES TO DISPUIE: (
(At chi son, Topeka and Santa Fe Reilway Company

STATEMENT OF CIATM: O ai mof the SystemcCommittee of the Brotherhood {(GL-9328)
that:

(a) Carrier violated and continues to violate the rules of the
current Cerks' Agreement at los Angel es, california, Commencing omn July 19,
1379, when Lynn A Guzzetta was not pernmitted to return to service and protect
her regular assigned Position 6165, Dat. Entry derk, and

(b) Lymn A Guzzetta shall be permtted to return to service assuming
Position 6165, D.t. Entry Oerk, Los Angel es RCAO and shall be compensated for
eight (8) hours' pay each work day of Position 6165 .t rate of pay $67.9046 in
addition t 0 any ot her compensation she m ght have received, commencing July 19,
1979, including interest p.y.ble .t prevailing rate covering such | oss and
contéféjéng so long as she is wongfully deprived of her right to work Position
NO. .

OPI NON OF BQOARD: On or about July 18, 1979, the carrier withheld Claimant, .
Dat. Entry Oerk, from service until Claimant and her physician
h.d conpl et ed Form 2820 Special and . determination was nude th.t her health

was sufficient to allow her to return to work. The Carrier took this setion
because Claimant h. d been absent at an abnormally hi gh rate due to ill ness.
Claimant's two personal physicians, Doctors Toma and Akfns, conpleted and
returned the formto the Carrier on July 26, 1979 and August 6, 1979, respectively.
on Cctober 26, 1979, Dr. Tom conpleted another Form 2820 special. Though both
forms conpleted by Dr. Tom stated Claimant could return to service effective

July 19, 1979, Dr. Toma also inconsistently wote that Claimant's dizziness
associated with an infection prevented her fromworking. On January 11, 1580,
Claimant furnished the carrier with . signed Release Form 2805 which she had
previously refused to execute. At the same tine, Dr. Tome clarified the

i nconsi stent information she had previously given the Carrier by saying that all
di zzi ness caused by Claimant's i || ness had subsided on July 19, 1979. The

Carrier then directed one of its physicians, Dr. Stein, t0o examine Claimant and
he certified th.t Claimant could return to service on March 6, 1880, On March

27, 1980, the carrier sent Claimant . |etter advising her to immediately return

to duty and she subsequently did on or about April 2, 1980.

The Orgsnization contends t he Carrier arbitrarily refused to return
Claimant to service on July 19, 1979 when two physicians stated she was
sufficiemtly healthy to come b.ck to work and so she is entitled to b.ck wages
fromJuly 19, 1979 to April 2, 1980. The Carriexr arguesth.t any delay in
returning Claimant to duty was the sole result of claimant's failure to return
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Rel ease Form2&05 and Dr. Toma's inconsistent conclusions concerning Cainant's
fitness to return to work.

The record clearly denonstrates that most of the delay in returning
Caimnt to service was attributable to O aimant and her person. 1 physicions.
The Carrier reasonably exercised its discretion in continuing to wthhold
Claimant from service based on Dr. Toma's two Statenents that Claimnt's
di zzi ness prevented her from working. The Carrier could not allow claimant
to return to service because her poor health could jeopardize her owm safety and
possi bly pose a hezaxd to her fell ow employes, Once Dr. Toma clarified her
medi c. 1 evaluation and after the Carrier finally received a signed Rel ease
Form 2805 fromdaimant, the Carrier directed its own physician to exanine
Claimant, These del ays were caused by the claimant, However, after its own
physician concluded, on March 6, 1980, that claimant could return to service,
the Carrier inexplicably waited until Mareh 27, 1980 before informng Claimant
that she could report for duty. This delay was unreasonable. Seven days from
t he date of Claimant's examination woul d gi ve t he Carrier reasonable and
sufficient time to call COainmant back to work. Therefore, ¢laimsnt shall receive
back wages for the period fromMrch 13, 1980 to March 27, 1980 at the rate of
pey then in effect for Position 6165. The remainder of Claiment's request for
back pay as well as her claim for interest is denied.

FINDINGS:. The Third Division of the Adjustnent Loard, upon the whole record and
sl the evidence, finds and holds:

That the parties wai ved oral hearing;

That the carrier and the Enployes involved in this dispute are
respectively Carrier and Enpl oyes within the meaning of the Railway Labor Act,

As approved June 21, 193h4;

That this Division of the Adjustment Board has jurisdiction over the
di spute invol ved herein; and

That the Agreement was viol ated.

A WARD

Claim sust ai ned in accordanca with t he Qpi nion.

NATI ONAL RAI LROAD ADJUSMENT ROARD
By Order of Third Division

ATTFST: Acting Executive Secretary
Nati on. 1 Reilroed Adjustment Board




