FATIONAL RAI LROAD ADJUSTMERT BOARD
Award Nunber 23587
THIRD DI VI SI ON Docket Number CL-23759

A, Robert Lowy, Referee

Brot her hood of Railway, Airiine and Steamship C erks,
Frei ght Handlers, Express and Station Smployes

E
PARTIES TG DISPUTE: (
(The Denver and R 0 Grande Western Railroad Conpany

STATEMENT OF CLAIM: Caimof the Svatam Conmttee of the Brotherhood
(GL-9350) t hat :

(1) Carrier violated and continues to violate Rule 25 of the
current Agreenment when it failed to grant Ms. Madeline Ssntos unjust treat-
ment hearing requested by her in her letter of My 29, 1979,

(2) Carrier shall now be requested to grant Ms. Santos said
hearing and/ or conpensate her for any time lost as a result of the arbitrary
action taken by the Carrier in violation of rights afforded Ms. Santos in
t he aforementioned rul e.

OPINION OF BOARD: Ms, Madeline Santos, the Claimant, With a seniority date
of Septenber 11, 1978, was enployed by the Carrier as a
G erk on the sxtra Board at Pueblo, Colorado. On May 22, 1979,  ai mant re-
signed fromthe service of the Carrier. On My 29, 1979, Caimant filed a
witten request with the Carrier's Agent, M. C. A Besl, for an uajust
treatment hearing in zccordance wWith Rule 25 of the Agreement. The Carrier
never responded to this request. The Organization on June 22, 1979, filed
claimin behal f of Claimant contending she was coerced into resigning and
demanded that she be given a hearing as-required in Rule 25 and to compensate
her for time lost. Claim was progressed through all appeal stages on the
property without success.

The Carrier holds to the position that Caimant was not entitled to
a hearing under the rule as she was no longer an employe and, therefore, the
rule does not apply to her. It also took the position that the claimwas not
timely filed. It argues that Caimant should have filed her request for
hearing in accordance with Carrier's instructions of March 31, 1976, which
required initial claims for Station and Yard O fice employes covered by the
Cerk's Agreement at Pueblo to be presented to the Ternminal Traimmaster,
Puebl 0. The Organization's e¢laim was not filed with the Term nal Trainmaster
until June 22, 1973, beyond the ten day tine limt provided in Rule 25.

Rule 25 of the Agreenent reads as follows:

"For grievances other than discipline an enploye
who considers aimself unjustly treated shall have the
sane right of hearing and appeal as provided above,
if witten request is made to his immediate superior
within ten cal endar days of cause of conplaint."
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Kule 25 can only be changed by agreenment between the parties as provided in

Rul e 68 of +*he Agreement. The Carrier cannot by directive change any rule of
the agreement. Ther=fore, the request for zn unjustly treated hearing must

be filed with the employe's "immediate superior”. 'The QOrganization contended

t hat Agent Beal was Claimant's "immediate superior” which was not refuted by
the Carrier. Tane, the request was timely filed as were the subsequent claims.

This Board has dealt nmany times with the status of an employe
resi gning under questionable conditions such as are present hare, and it has
ruled both for and egai.ast the enployees. Those awards agai nst the employes
take the hard lip= that once an enploye resigns under any conditions he |oses
all rights under the agreenent and severs all connections with the Carrier.
Those awards hol ding in favor of the enployes, in this Board's opinion, gives
nmor e meaningful and nore realistic application to the unjust treatnent rules
found in the clerical agreements in the industry. W especially lean towards
Ref eree Zaward F. Carter's reasoning and theory on this issue in his Third
Di vision Award 3053, when he said:

"W do not question that an enploye may resign his
position by action or conduct indicating clearly an intent
to so do. But where the Carrier concludes from conflicting
evi dence that any employe did in fact resign, and the em-
vloye feels hinself unjustly treated by such decision, he
is entitled to 2n investigation when the request therefor
is timely made. Otherwise the carrier by the sinple ex-
pedient of finding that tine enploye resigned rather than
was di scharged even though the evidence thereon was in
hopel ess conflict or predomnated in favor of the enploye,
could by its unilateral action remove an enploye fromthe
protection of the collective Agreement. The carrier can-
not conpel an enploye to accept its conclusion on conflict-
ing evidence that enploye termnated the employer-employe
relationship by resignation and escape the effect of the
investigation rule if the enploye feels he has been there-
by unjustly treated. 'Wen the Carrier declined to recog-
nize as true her assertions that she had no intention to
and did not resign, and felt that she had been unjustly
treated, Ms. Thornhill, the Claimant, was entitled to
an investigation if requested in the manner provided for
in the Agreenent. An affirmative award is required.”

Referee Harol d M. Weston in Third Division Anard 8710 confirns and fully supports
Referee Carter's theory. Referee Curtis G Shake in Third Division Award 3100
sets forth logical reasoning on the question of the employa's Sstatus after re-

si gni ng under questionabl e conditions. He stated:

"Nei ther can we subscribe to the Petitioner's contention
that the Claimant is without the protection of the Rule quoted
above because, hating resigned, he is no longer an enploye. If,
as the Petitioner contends, the resignation signed by the Caim
ant was procured by coercion and intimdation, it is null and
void and the Claimant's status as an enploye still obtains
Petitioner's theory is, therefore, inconsistent with its demand."
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Ve are influenced by this award since it was a denial award and, therefore,
the theories advanced therein nust have been subscribed to by the Carrier nmem
bers of the Board.

This Boerd interprets these awards to mean that an enpl oye who feels
that he or she has been unjustly treated is entitled to a hearing under the -3 ..
This principle also applies to an enpl oye who has resigned under guestionat: :
circunstances, providing the request is made within the prescribed time 1imi<s,
The Carrier, by denying the request, without benefit of all the facts deveicisi
in a hearing, would be unilaterally determning the fate of the enploye, deuyiaz
the enploye the contractual right to "due process", and therefore, frustrating
the meaning and intent of the rule. The rule was designed to protect the em-
ploye and the Carrier cannot deny the enploye of this protection sinply by
ignoring her request for a hearing.

The facts in this case are in dispute. The Organi zation contends
C ai mant was coerced into resigning under Auress. Carrier contends she resigned
under her own free will wthout any pressure from her supervisors. The only
means available to resolve these disputed facts is through a hearing as the ne-
gotiators provided in Rule 25. For this reason this Board will sustain the claim and
orders the Carrier to accord Caimant a hearing under the rule. The Carrier had
an opportunity to resolve these factual differences by holding the hearing pronptly
when C aimant requested same. It chose, however, to conpletely ignore the employe's
request. This Roard, because of this, and in the application of the time [imt
principles agreed to by the parties in the handling of clainms and grievances, finds
that Carrier defaulted by failing to respond to the request within the same time
limts applicable to the enploye filing the request. For these reasons we sustain
that part of the claimcalling for conpensation for any time lost, |ess outside
ear ni ngs.

FINDINGS: The Third Division of the adjustment Board, upon the whole record and
all the evidence, finds and hol ds

That the parties waived oral hearing;
That the Carrier and the Employes involved in this dispute are

respectively Carrier and Employes Wi thin the meaning of the Railway Labor
Act, as approved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreenent was viol at ed.
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A-WA R D

C ai msustained in accordance W th the Opi nion.

FATIONAL RATILPCAD ADJUSTMENT ROARD
By Order of Third Division

ATTEST: Acting Executive Secretory’
Nat i onal Failroad Adjustuent Foard

By ;Efwﬂfa \W’waig

/S{?;fe::::ie Erasen - Adnizistroiuive Acsistans

Dated at Chicago, Illinois, this 10th day of March 1582,




DISSENT OF CARRIER MEMEERS
O
AWARD 23587 (CL-23759)
(Referee Lowry)

Dissent to this decision |a mandated, not only because the dis-
position was made in contravention of the facts of record, but also
because it is in opposition to the long and consistent position of this
Board with regard to the validity of resignations

On May 22, 1979, G ainmant advised the Carrier in witing as follows:

"L. R Parsons, Supt.
.Denver, Col or ado

|, M M Samtos, Man No. 78402, do hereby resign ny
seniority and rights as a Oerk, Pueblo, Colo, effect-
ive this date due to personal reaaona

(Si gned) Mary Msdeline Santos
M. M Santos

In a subsequent letter dated June 23, 1979, Clainant clearly stated
the situation and her decision to resign as follows:

"At 4:15P.M., | knew that ny only alternative was to
resign. | went upstairs, the office door was closed.

| went to Dutch and he =aid Bill was up there -~ he
called Sill and | net himon the steps and asked him
for a formto fill out for resignation...he said there
was no formand as he was unl ocking the door he asked
me if | was sure that's what | wanted. | alnost began
crying and answered 'It's what | have to do.' He asked
me not to cry. He asked m= to type a little resignation
statenent and | was shaking after three tries = he said
he would do it."

Cearly, it was the Caimant's singular and voluntary decision to resign
and that decision, once made and fox whatever reasons, regardless of what
gomeone more "| earned" may consi der proper, iSs not subject to Monday norning

quarterbacking.
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An enpl oyee has the unfettered right to resign his or her enployment
for any reason. The only basis upon which this Board may review such action
is if there is a factual basis on which to conclude that the resignation was

coerced by the Carrier.

Second Divi si on Award €714 (Shapiro):

"Although Petitioner raises a nunber of alleged conditions
which it contends are necessary for a resignation to be
valid and binding on an enployee, essentially it recognizes
that an enployee who voluntarily termnates his relation-
ship with his enployer, ceases to have any right to invoke
any contractual entitlenents or procedures. The basis for
this claimis that Caimant was coerced by a representative
of Managenent Into signing the above quoted letter. It is
wel | established in Awards ofthe Divisions of this Board
that resignations induced by use of duress, fraud, or threats
of dire conseguences, will be consi dered involuntary acts

of enployees so treated and will be set aside and considered
void. Awards of this Division 5743, 5744 and 6374 and Third
Di vi si on Awards 6399, 8710, 10439, 11340 and 13225".

In early Fourth Division Award 514 (Elkouri) (1948), it was stated

™his resignation was given in claimnt's handwiting. In

it the claimant stated he thereby relinquished all rights
and privileges with the Carrier. There is noadequate
evidence In the record to indicate any act of the Carrier
upon which a claimthat claimant wote and delivered his
resignation under duress could be sustained. Caimant re-
signed fromthe service of the Carrier, therefore his claim
must be denied.”

Even the citation of early Third Division Award 3100, quoted by the

Majority at page 2 of the Award, points out that:

"I'f the resignation was procured by coercion.....

(Fmphasis added)

Such a statement clearly requires that there be evidence of inpropriety

bythe Carrier.




DISSENT OF CARRIER MEMEERS TO
-3 - AWARD 23587 (CL-23759)

Yet what has the Majority produced In the way of evidence that C aimant
".e..resigned under questionable circunmstances....". Not one bit of evidence.
Instead, the Majority concludes that Cainmant was denied contractual

"due process". However, to get to this point, the Myjority has purposeful ly
ignored the first step of the argunent = that coercion was exercised by the
Carrier. Wen that is not substantiated, it nust be found that the resignation

was proper and, as such, voluntarily termnated all contractual rights.

(Third Division Award 22k40 - Franden; 21836 « Marx; 4583 - Carter: 19556 -
Lieberman; 18476 = Rimer; 19455 - Col a; 21264 - Dorsey; 22392 - Rouki a;
Second Division Award 6628 - O Brien.)

However, here the Majority has put the cart before the horse. To conclude
that Cleimant was entitled to a hearing under Rule 25, it nust first be deter-
mned that Cainmant was an enployee, and to do so, requires a conclusion that
the resignation was inproper. Tbua, the only neans for reaching the conclusion
made here was to assume that any resignation is invalid unless tested in a
hearing. Such is neither proper,nor iz itthe consistent decision of this Board,

As was concl uded in Third Division Award 10439 (Rose):

", . ..we may not deternine the validity of the resignation
onthe basis of suspicion.”

This Board has neither the right nor the conmpetence to deternine whether
an individual's exercise of choice was good or bad. Qur sole function isto
render contractual rulings based on the evidence of record. The Mjority here,
as it did in Awards 23427 and 23588, has ignored the facts in order to
legitimze its own preference.

W di ssent.
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