
NATIONALRAlLROADADJVSIKEXTBOARD 
Award Number 23588 

mm DICTATION Docket Nmber C&23766 

A. Robert Larry, Referee 

(Brotherhood of Railway, Airline and Steamship Clerks, 
( Freight Handlers, &press and Station i3nployes 

PARTIES TODISPUTS: ( 
(The Denver and Rio Grande Western Railroad Company 

. 

STA!CR.ENTOP CLAIM: Claim of the System Comittee oftheBrotherhood 
(CL-9352) that: 

(1) Carrier acted in an arbitrary and unjust manner when it dis- 
missedMr.Louis R.Pailla fran its service effective Septemberlb, lgpas 
the result of an investigation conducted on September 10, 1979. 

(2) Carrier shall now be required to restore Mr. Pailla to service 
with all rights and privileges unimpaired and compensate him for all time lost 
beginning September 2, lp'i'p. 

OPINION OF BOARD: The Claimant, Louis R. Pal&, employed as a Clerk Messenger, 
was charged by the @rrier on September 6, 1979, with pos- 

session and use of mxijuam while on duty on September 2, 1979, ani ordered 
to be present for formal investigation at p:OO AM, Monday, September 10, 1979. 
Claimant on the date of receipt of the notice, September 6th, made written re- 
quest for postponement of the hearing until September 17, 1979, the request 
contained no reason for postponement. On the saam date, September 6th, 
Carrier denied the request and sent it by certified mail to Claimnt's last 
known address. !Be record shms Claimnt receipted for delivery of the cer- 
tified letter on September 14, 1979. The f-l investigation was held, as 
scheduled, on Monday September 10, 1979, without the presence of Claimant 
or his refnesentative. The record shows the hearing officer delaying the in- 
vestigation ten minutes while a search of the building was uade for the Claim- 
ant. It then proceeded with the hearing, tryiug Claimant in absentia. Carrier 
fowi Claimant guilty of the charges and on September 14, 1979, formally dis- 
missed him from service. 

Rile 24 (c) of the Agreement reads as follows: 

"At a reasonable time pador to the investigation the 
employe is entitled to be apprised of the precise charges and 
sbs.32 have reasonable opportunity to secure the kesence of 
necessary witnesses." 
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Claimant, was charged on September 6th, a Thursday. He made 
written request for postponement ou the ssme date, Carrier rejected the 
request on the same date, and the investigation was conducted on Monday, 
the lOth, in absentia. Claimant had just four days, IncludLng Saturday 
and Sunday, to prewe for the investigation and secure witnesses. The 
rule clearly obU.gates C.krrier to sccmd Claimant "reasonable opportuuity 
to secure the presence of necessary wituesses." !Che Gamier, especially 
the heming officer, shouldhavebeenecctra zealous in guamUngag+st 
the abridgementofauyofthe proceduralrightswritt-enintotheir col- 
lectlvebargaining agreement. The tiler, since it has within its 
control the basic judiclaldue process mchiuery, must exert everyef- 
forttoassure CLaimantfullopportunity todefe~~Ihimelfagain& 
charges which can seriously affect his future ability to earn a living. 
The factthatClairsantum3e awrittenrequestfor postponementwas suf- 
ficient evidence he was not abandoslng or w'aivlng his contractual right 
to a hearing, and the Carrier, especially the hearing officer, should 
have resolved the question of postponement in favor of Claimant iu order 
to give himan apportuuityto preysue his defense and, therefore, comply 
with the intent of the rule by holding the investigation when Clajmant 
could be present and afforded the right to defend himself. 

This reasoning is supported by Referee H. Raymolrrl flu&v in Third 
Div.teion Award 7273 when he said: 

"In this caee, where there was a serious doubt that 
CLsinantintendedtoxaivchisrighttoahear~,C8rrier, 
should have resolved this doubt in his favor, rather than 
close the door on Claimentls rights despite the uncertainty 
as to the reason for his absence, and the presence of his 
representative denmndlng a postponement of the hearing." 

Referee Rarold M. Weston further supports, this theory in his Fourth Division 
Awsrd185l, reading as folbows: 

"In our opinion, these proceedings constitute anabuse of 
due process. Claimntwas given four days notice, including 
Saturday and Sunday, of a hearing that put his position in 
jeqxcdy. While the matter of notice may not have been 
squarely raised on the property ad we are making no deter- 
minationasto the adequacy of that notice, the circumstances 
are canpslling that Claimant should have been given the re- 
quested two day pxtponemnt. A man's position was at stake 
ard it is not 8 valid defense, In this factual situation, 
that Carrier's witnesses should be detained if the hearing 
were delayed. Iha discharge case,everyeffort shouldbe 
made tomake cert-ainthatthe employe'a rights torepresen- 
t&ion and to mpare his defense are respected." 
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5is Board,after careful study of the entire recordandapplj.cable 
awards, finds a&holds that @xrie~ failedtoaccord Claimant a fair and im- 
partial hearing required by the agreement. 5e claimvillbe sustained. 
The Carrier shall reinatste ClaUuantwithalJ.the rights unimpsired alld con- 
pensate h?Jn forMme lost, excluding outside eamings. 

FIND-: The lWxdDitisionoftheAdjus+zaentBoard, qxm thewhole 
recordandallthe evidenoe,finiis andholds: 

!Ibat the mieswaived oralhearing; 

'Ihattie CBrrier ani the Ekqployes imvlvedinthis dispute 
are respectively CatieraxxlRnplnyeswithln themeaning of the Railway 
Labor Act, as approved June 21, 199; 

!Rmt this Division of the Adjuslxnent Board has jurisdiction 
over the dispute involvedherein;and 

5at the Agreement was violated. 

AWARD 

claim sustained. 

NATIONAL R4lLRoAD An-Jusm BOARD 
By Order of Third Division 

A!lTEST: Acting Executive Secretary 
NatlonalRai.lroadAdjust?nentBoard 

BY 
Administrative Assistant 

DatedatChicago,,Illlnois, thislOth day ofMarchlP&. 
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DISSENI’ OF CASRIEII -S 

Dissent to this Award la necessary because the wority has again 

imored the contract 6ud the fad6 of record Qs order to dispeuse persons1 

pmtference. 

At Page 2 of the Avard the Majority states: 

"Claimxrt had just four days, includi~ Saturday snd 
.sunicty, to prepam for the lav6stigstion and secure 
titnesses. The rule clearly obligetes Carzicr to 
accord Claimarh ‘reasonable opportunity to hecur6 the 
pre6ence of necessary vltne66e6.' Tiie.Csrrier, es- 
peclallythe hearing officer, should have been extra 
zealous in guardiug against the abridgesrat of shy of 
the prOCedUr61 rights mitt66 into their collective 
bargeining agreement . . ..snd the Carrier, especially 
the heaving officer, should have resolved the question 
of postponement in f6VOr of Cleimnt 13 order to give 
him au opportunity to prep6.m his defense and, there- 
fore, comply with the intent of the x.le by holding 
the ihve6tig6t.ion &en Claiment could be pzeseut and 
afforded the right to defcud himself. 

The fact6 of record substsntiete that: 

1. Claimant 6c&lowledg6d receipt of the Hearing PotiC6 
at 9:bl A.M ., September 6, 1979. 

2. On the afternoon of September 6, 1979, maimant pre- 
66h'ted at Camler's office6 6 note requesting 6 post- 
ponement of the heer%ng scheduled for September lO,1979. 

3. Cerrler, on September 6, lq'i'q, Yeplied to ~aimant's r6~- 
que6t by a certified special delivery letter, denying 
his request as there vss M r66soa given for such request. 

4. The Post Office attempted delivery of the letter on 
September 7, 19'79, but was unable to do 60. 
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5. It v6s subsequently deterudned th6t Claimant did not 
mturu to his recidence, and did not 6dvise anyone of 
wher6 he might be FS6Chcd. 

While the Majority pcntifiC6teS about being "eXk6 ze6lcu6" cOnCeXning 

"procedursl right8", it simply lguorea that the proc6durs.l defect r6lied 

upon by the Majority in this ca66 W66 a situation of the Claim6ut's ova 

creation. Carrier denied Clnlmant no proceduralright. . 

The Elajority further beldly assert6 that the "question of potiIXXIem6t" 

should have been resolved "in favor of Claimant", but doe6 not 6XphhI vhy 

that Should be 60. No reabon ~66 ewr given on the property for the need for 

the pxtpcnemcnt, and sb6ect.a remon, them is cc mandate that the Csrrier 

must grant any 8nd e96ry pmQcm6ment rcqued. 

In Avard 21696 - wSfii6, it vas clearly stated: 

"It ha6 bcea held that the Carrier cecnot be made 66 
lnmsrar of the receipt of thie type cotice. Wher6 
bon6 fide efforts are mde to deliver the notice but 
the fsilur6 of delivery is due to Claimad’ conduct, 
then it must be concluded the rule requiremexts have 
been mat. Award 13757 (Coburn). The F@loyee had the 
responsibility not to avoid semice of the notice. 
Awnrd 1500-T (Wolf)." 

“A6 ve said in Award Do. 13941 'There must be a taPnina- 
tion to M 6d9er66ry proceeding sad the part166 have the 
responsibility 0r protection or their res~nxtive inter- 
ests. The situation harein pr6sented i6 666lcgOUS t0 a 
p6rty failing to appecr at a trial in a civil action set 
for 6 day c69tsiXi; whereupon the Cohrt enter6 :udgeuent 
on the pleedlngs or 6x parte evidence. We find, in the 
light of the facts of record, Carrier did not vlolcrtc the 
Agreement in proceeding to decision in sbS6uCe Of Clainant.'" 
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NATIONALRAlLFKXDADJIElMENTBOARD 
Award Number 23588 

THIRD DIVISION Docket NuPnber CL-23766 

A. Robert Lowry, Referee 

(Brotherhood of Railway, Airline and Steemship Clerks, 
( Freight Handlers, Express and Station Rnployes 

PARTIES TODISPUTE: ( 
(The Denver and Rio Grande Western Railroad Company 

. 

STAWOF CLAIM: claim of the System Conndttee oftheBrotherhood 
(CL-93%) that: 

(1) Carrier acted in an arbitrary and unjust manner when it dis- 
missed Mr. Louis B. Failla from its senrlee effective September 14, 199 as 
the result of an investigation conducted on September 10, 1979. 

(2) Carrier shall now be required to restore Mr. Failla to service 
with all rights and privileges unim~ired and compensate him for all time lost 
beginning September 2, 1979. 

OPINION OF BOARD: The Clatint, Louis R. Failla, employed as a Clerk Messenger, 
was charged by the &rrier on September 6, 1979, with pos- 

session ard use of msrijuem while on duty on September 2, 1.979, and ordered 
to be present for formal investigation at g:CO AM, Moday, September 10, 1979. 
Clatint on the date of receipt of the notice; September 6th, made written re- 
quest for postponement of the hearing until September 17, 1979, the request 
contained no reason for postponement. On the same date, September 6th, 
Oxrier denied the request and sent It by certified mail to Claimant's last 
known address. Tne record shows Claimant receipted for delivery of the cer- 
tified letter on September 14, 1979. The f-1 investigation was held, as 
scheduled, on Monday September 10, 1979, without the presence of claimant 
or his representative. The record shows the hearing officer delaying the in- 
vestigation ten minutes while a search of the building was made for the Claim- 
ant. It then proceeded with the hearing, trying Claimant in absentia. Carrier 
found Claimant guilty of the charges sod on September 14, 1979, fonmlly dls- 
missed him frw service. 

Rule 24 (c) of the Agreement reeds as follows: 

"At a reasonable time prior to the investigation the 
employe is entitled to be amised of the precise charges and 
shall have reasonable opportunity to secure the presence of 
necessezy witnesses." 
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winant was charged on September 6tt1, a Zhursday. He made 
written request for postponement on the same date, Carrier rejected the 
request on the same d8te, and the investigation was conducted on Monday, 
the lOth, in absentia. Claimant had just four days, including Saturday 
and Sunday, to prem for the investigation and secure witnesses. The 
rule cleexly obligates Cexrier to accord claimant "reasomble op~unity 
to secure the presence of necessary witnesses." The carrier, especially 
the hearing officer, should have been extra zealous in m again& 
the abridgement of any of the procedural rights written into their&l- 
lective bargaining agreement. The Carrier, since it has within its 
control the basic judicial due process machinery, must exert every ef- 
fort to assuxe Claimant full opportunity todefendhimeelfagainst 
charges which can seriously aFfect his future ability to earn a living. 
The factthat.Claimsntmedeawrittenrequestforpostponemntwas suf- 
ficient evidence he was not abandoning or waidng his contractual right 
to a hearing, and the Carrier, espedelly the hearing officer, should 
have resolved the question of postponement in favor of Claiment in order 
to give him an opportunity to prepve his defense and, therefore, comply 
with the intent of the rule by holding the investigation when Claimant 
could be present and afforded the right to defend himself. 

'Ibis reasoning is supported by Referee II. bymom Cluster in Third 
Division AWEA 7l73 when he said: 

%I this ease, where there was a serious doubt that 
Claim%ntintended towaive his right toa hearing, &mier, 
should have resolved this doubt in his favor, rather than 
close the door on Claimant's rights despite the uncertainty 
as to the reason for his absence, and the presence of his 
re&nmzentative &xmmling a postponement of the hearing." 

Referee Hamld M. Weston f'urther supports, this theory in his Fourth Division 
Award 18!XL.reading as follows: 

"In our opinion, these proceeding6 constitute an abuse of 
due process. Claimant was given four days notice, including 
Saturday am3 Sunday, of a hearing that put his position in 
jeopardy. While thematter of noticemaynothavebeen 
squarelyraisedon thepropertyazxlwe are m&lngnodeter- 
minatlonasto the adequaeyof that notice, the circumstances 
are c!mpelUng th8tClaim?mtshouldhavebeen giventhe re- 
quested two day pstpon~t. A man's position was at stake 
amI it la not a valid defense, in this factual situation, 
that Carrier's witnesses should be detained if the hearing 
were delayed. Ina discharge case,every effort shouldbe 
made tomake certain that the emp10ye~s ri&ts to represen- 
tation and to prepare his defense are respected.” 
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53is Board,after axreful study ofthe entire reco.MandappUcable 
awsxde, finds amIholdathatCkrrlerf8iledtoaccord C!lalmentafW.rand is+ 
partial hearing required by the agreemnt. The claim will be sustained. 
The Carrier shallreinstate CLaimantvithallthe rights unimperFredalu3 em- 
pensate his for time lost, axeluding outside earnings. 

FIXDIIOGS: The !lMrdDivisionoftheAdjustmentBomi,upon thewhols 
record asdallthe evidence, fix& andholds: 

That the ~ieswaivecloralhearing; 

ThattheCarrierandthe~loyesinvolvedinthisdispute 
are respectively atrrierad~ployeswithinthe meaningoftha Railway 
I&or Act, as approved Juns 21, 199; 

That this Ditision of the Adjuslzuent B& has jurisdiction 
overthedls@.einvulvedherein;and 

!bat the Agreement was viol~3ted. 

AWARD 

o3aim sustained. 

lwl?IoliAL RAILROAD Aruwm BOARD 
By Or&r of !Third Division 

ATTEST: Acting Esrecutive Secretary 
NationalRdlroadAdjustmentBoard 

BY 
Administrative Assistant 

DatedatQlicago,,nllnois, thislOth day ofMareh19B. 



DISSENT OF CARRIER RRMRRRS 

AWARD 2&&-2~766) 
(Referee Lowry) 

Mssent to this Award is necessary because the Majority has again 

ieplored the contract and the facts of record in order to dispense personal 

preference. 

At Page 2 of the Award the Majority states: 

"Claimant had just four days, including Saturday and 
Sunday, to prepare for the investigation and secure 
witnesses. The rule clearly obligates Carrier to 
accord Claimant 'reasonable opportunity to secure the 
presence of necessary witnesses.' The.Carrier, es- 
pecially the hearing officer, should have been extra 
zealous.in guarding against the abridgement of any of 
the procedural rights written into their collective 
bargaining agreement . . ..and the Carrier, especially 
the hearing officer, should have resolved the question 
of postponement in favor of Claimant in order to give 
him an opportunity to prepare his defense and, there- 
fore, comply with the intent of the rule by holding 
the investigation when Claimant could be present and 
afforded the right to defend himself. 

The facts of record substantiate that: 

1. 

2. 

3. 

4 . . 

Claimant acknowledged receipt of the Hearing Notice 
at 9:&l A.M., September 6, 1979. 

On the afternoon of September 6, 1979, Claimant pre- 
sented at Carrier's offices a note requesting a post- 
ponement of the hearing scheduled for September 10,1979. 

Carrier, on September 6, 19'79, replied to Claimant's re- 
quest by a certified special delivery letter, denying 
his request as there was no reason given for such request. 

The Post Office attempted delivery of the letter on 
September 7, 1979, but was unable to do so. 
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5. It was subsequently determined that Claimant did not 
return to his residence, and did not advise anyone of 
where he might be reached. 

While the Majority pontificates about being "extra zealous" concerning 

"procedural rights", it simply ignores that the procedural defect relied 

upon by the Majority in this case was a situation of the Claiment's own 

creation. Carrier denied Claimant no procedural right. . 

The Majority further baldly asserts that the "question of posttponement" 

should have been resolved "in favor of Claimant", but does not explain why 

that should be so. No reason was ever given on the property for the need for 

the pxtFnement, and absent a reason, there is no mandate that the Carrier 

must grant any and every postponement request. 

In Award 21696 - Wallace, it was clearly stated: 

"It has been held that the Carrier cannot be made an 
insurer of the receipt of this type notice. Where 
bona fide efforts are made to deliver the notice but 
the failure of delivery is due to Claimant's conduct, 
then it must be concluded the rule requirements have 
been met. Award 13757 (Coburn). The FJnployee had the 
responsibility not to avoid service of the notice. 
Award 15007 (Wall)." 

Third Mvisim Award 1’7691 - McGovern: 

"As we said in Award No. 13941 "Ihere must be a terudna- 
tlon to an adversary proceeding and the parties have the 
responsibility of protection of their respective inter- 
ests. 'Ihe situation herein presented is analogous to a 
party failing to appecr at a trial in a civil action set 
for a day certain: whereuFn the Court enters :udgement 
on the pleadings or ex nerke evidence. We find, in the 
light of the facts of record, Carrier did not violate the 
Agreement in proceeding to decision in absence of Claimant.'" 
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Inelq- - whileondvty andunderpay. Suchmatters are serious, sndmstbe 

duly considered. However, like the disposition made in.Auar-3 2342'7, such 

matters have been &nored in this case. We stmngly dissented Lu that case 

amlve do so inthls case. 


