NATI ONAL RAI LROAD apJgusmENT BOARD
Awar d Number 23605
TH RD DI VI SI ON Docket Number mw-23810

Joseph A Sickles, Referee

Brot herhood of Mintenance of way Enpl oyee
PARTIES TO DISPUTE:

M ssouri - Kansas- Texas Railroad Conpany

STATEMENT OF c1A™; “Claim of the Syst em committee of the Brotherhood t hat :

(1) The suspension of sixty (60)days inposed upon Track |aborer
B. J. Turnbull was without just and sufficient cause and on wnhe basis of unproven
char ges ( Syst emFi | e 300-315/2579-23),

(2) The claimant's record becleared and reinbursenent be made for
all wage | oss suffered.”

OPINLON CF BOARD:  The claimant was terninated fromservice for an aaaerted
unaut hori zed absence from work.

_ During the appellate procedure on the property, the dismssal frw
service wasreduced to a sixty (60)dayactual suspension.

It is not questioned that the Enployee |eft the work site prior to the
end of the shift on June 5197), He testified that he left because his brother
received a telephone call statiag this his (the brother's) baby had fallen at
the baby sitter's home and injured her head. The C aimant testified thatthe
only way the brother could get homewasfor him (the Caimnt) to take him,
because they had driven to work together,

Wien the Caimnt was asked if appropriate pernission had been
granted to do so, hestated that the Carrier Representative "... didn't say
ei ther way whether we coul d stay or go." That statement was nade after the
Caimnt testified that the brother did advise the Carrier that the claimant
woul d have to drive the father of the child home, because the Cclaimant's car was
not insured, and the O aimnt was not going to |et anyone drive his car. The
Supervisor did state that he was going to bringthetruck to penison that night,
and i f anyone wanted to, they could obtain a ride fromhimin that manner.

The Enpl oyee asserts that he was neither insubordinate nor did he
| eave work without permssion on the day in question because, although he did
not remain at work, "he was not instructed to do so."

. ~ The Supervisor was,to some extent, evasive in his answers at the
investigation concerning permssion, because in answers to certain inquiries
he kept referring to the fact that the enpl o%ees who stayed at the job site
could obtain a ride in the truck. However, he did testify directly that the
Cl ai mant did not have permission t0 | eave, regardless of the fact that the
Claimant was not going to permt the brother to drive histruck.
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Both sides have cited prior Awards as precedent to their contentions
concerning absence fromduty and pernission to |eave in direct or indirect
terms. In the final analysis, each case nust be reviewed and decided upon
its own individual nerits

Under this record, we see certain extenuating circumstances Which
were obviously al so apparent to the Carrier when the dismssal was reduced
to a 60 day suspension. Nonetheless, the Enployee was placed in aposition of
priorities between his brother and his enployer, and it is rather obvious
that he chose to favor the brother; whereas, even without engaging in hindsight
and second- guessing, other alternatives were available.

Under all of the circunstances, we do find a degree of insubordination
inherent in the Enployee's action, however, we question that under all of the
circumstances, a full two nonths of suspension was warranted. Accordingly, we
will only approve so much of the suspension as provided for thirty (30) days,

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectiveby Carrier and Employes Within the meaning oy the Railway |abor Act,
as approved June 21, 19343

That this Division of the Adjustnent Board hus jurisdiction over
t he dispute i nvol ved herein; and

That the discipline was excessive.

AWARD

Claim sustained i n accordance with the Opinion.

NATIONAL RAILRCAD ADJUSTMENT BOARD
By Oorder of Third Division
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BY Rosemarie Brasch -~ Admnistrative AsSIstant

Dated at Chiecage, Illinois, this 10th day of March 1982,



