NATIONAL RAILROAD ADJUSTMENT BOARD

Awar d Number 23825
TH RDDIVISION Docket Nunber Mw-23885

Paul C. Carter, Referee

Brot herhood of Maintenance of My Employes
PARTI ES TO DISPUTE:

(Consol i dated Rail Corporation

STATEMENT OF CLAIM: C ai mof the System Committee of the Brotherhood that:

_ (1) The dismissal of Repairman Helper Vincent P. McCaul ey was w t hout

Lgst) and sufficient cause and om the basis of unproven charges (System Docket
9).

(2) Repairnan Helper Vincent P. M Caul ey shall be reinstated with

seniorityand al | other rights uninpaired and be compensated for all wage
| 0SS .suffered,"

CPI NI ON OF BOARD: The Caimant had been in Carrier's service as a repairman
hel per since November 21, 1977,

On May 20,1979, at about 3:00p.m, D. W Haught, an employe Who
was reporting for duty on the second shift at the Canton Shops, Canton, Ohio,
was i nj uredby an obj ect that was thrown and struck him om t he forehead above
the bridge of the nose. Om June 12, 1979, Claimant was notified to report for
trial on June 21, 1979, in connection with the fol | owi ng charges:

"l. = Alleged violation ofSafety rul e 3007' Personal conduct
nmust be free fromscuffling, practical jokes or horae-
play while on duty or on conpany property.' at
approximately 3:.00 PM on May 29, 1979.

2. - Allegedly throwing a foreign object causing a personal

injury to a second trick enpl oyee at approximately
3:00 PM on May 29, 1979."

The trial was postponed until June 21, 1979. A copy of the transcript
ofthe trial has been made a part of the record. Caimnt was present throughout
the trial and was represented. Following the trial, Caimnt was dism ssed
fromthe service on July 9, 1979,

The Organization contends that the Carrier failed to meet the burden
of proving the charges against the C aimant.

In the trial it devel oped that Baught, when struck, saw an object fall
to the ground and identified it as between a 1/% inch and 3/%inch | ock washer;
that his driving partner, R C Draher, picked up the object; that the only
personnel he saw in the area when the object hit his forehead, besides Draher,
was C ai mant McCaul ey; that McCaul ey was wal ki ng toward hi m approximately
twenty feet away; that he and the G aimant had a rather heated di scussion,
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in which considerabl e foul | anguage was 'used; that the ¢claimant took no
exception to the foul |anguage, but said "I would get over it."

Draher, Who was with Raught when struck by the object, testified that
he saw C ai mant throw sonething and hit Haught; that after the object hit
Haught's head, it hit the shaping machine and fell to the groumd; that he picked
up the washer and gave itt o supervision, and that no ot her enpl oyes were in the
area except Raught and the C ai mant.

In the opinion of the Board, there was sufficient evidence adduced
at the investigation in support of the charge. The Board does not require
that the proof be beyond a reasonable doubt, but only that substantial evidence
in support Of the charge be adduced. Furthennre, it is not the function of this
Board to weigh evidence, attenpt toresolve conflicts therein, or to pass upon
the credibility of wtnesses. Such functions are reserved to the hearing
of ficer.

- Based upon the entire record, we do not find Carrier's action in applying
the discipline thatit did to be arbitrary, capricious or in bad faith.

FINDINGS: The Third Division of the Adjustment Board, after giving the parties
to this dispute due notice of hearing thereon, and upon the whole
record and all the evidence, finds and hol ds:

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustnment Board has jurisdiction wet the
di sput e involved herein; and

That the Agreenment was not violated.

AWARD

Cl ai mdenied.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
Nat i onal Railroad Adjustment Board

By .w

Rosemarie Bragch - Administrative Ass| stant

Dated at Chicago, Illineis, this 26th day of March 198.



