NATIONAL RAILRCAD ADJUSTMENT BCARD

Avarxd Nunber 23830
THIRD DIVISION Docket Number SG-23981

Paul C. Carter, Referee

Brot herhood of Railroad Signal nen
PARTIES TO DISPUTE:

Bost on and Mai ne Corporation

STATEMENT OF CIAIM: "Claimof the General committee of the Brotherhood of
Rai | road Signal nen omn the Boston &\hi ne Corperation:

On behal f of Warren J. Silva, who Was injured en duty during November
1975 but not allowed to returnm to work when he requested to do so February 26,
197 .ll

OPINION OF BOARD. The record shows that Claimnt entered Carrier's service on
January 31, 1969, as au Assistant Signal Maintainer. He was
subsequent |y promoted to Signal Miintainer and to Leading Signal nen. On November
20, 1975, while performng his duties, he was injured. He subsequently returned
t 0 work on Decenber 6, 1976. On Novenber 4%,1977, he laid off sick on the
contention that it Was due to the job related injury suffered in 1975. As a
result of the alleged on-duty injury, Cainmant entered suit in the United States
District court, District of Massachusetts, in 1978, asking judgment agai nst the
Carrier because of his lack of income due, the Carrier said, to being totally

i ncapacitated for work,

~During the trial of the case a neurosurgeom, Dr. Roth, testified under
direct examnation by Cainmant's attorney:

"Q. And do you have a specialty?
A, I'm a neurosurgeon.
Q. And Wi ll you briefly inform us what neurosurgery is?

A. Neurosurgery is a surgical discipline that concerns
itself with diseases involving the central and peripheral
nervous systens, that is, those illnesses involving the
brain, spinal cord, and any of the nerves wherever they
may be found in the body, as well as the surrounding
bony structures, such as the skul| and spinal column,
nuscles and [|iganments.

Q Imn your opinion, doctor, can M. Silva anticipate at any
time in the future that he will be able to engage in
unrestricted enployment as a signal maintainer?

A I'msorry, could | have that statenment again or that
question again?



Anar d Number 23830 Page 2
Docket Nunber sG-23981

My opinion is that his condition is now stable and will
not change and consequently will not allow him now or

at any tinme in the future to return to his former enploy-
nment as you descri bed.

Q. |s there any surgical renmedy that you are aware of that
woul d alleviate his condition or make himto the point
where he woul d be able to return to the work force and do
any ki nd of nmanual work?

A No,there is no surgical remedy to his brain damage, neck
injury or back injury to any significant degree.

Q. What would be the effect of the removal of disc material
and splinting with a bone? woul d that make any change?

A It would not be in my opinion common medical practiceto
operate on Mx. Silva given his present complaints because
of the very low chance of inproving his condition with any
sort of operation whether itbe a sinple removal of the
disc or removal of the disc with bone fusion. And | have
not planned to do so and woul d not recommend jt.

Q. Wl his personality and |oss of memory persist for the
rest of hislife.

A Yes, | think that's fixed.

Q. And will he continue to have pain fromtine to tine for
the rest of his life?

A.  Yes, unfortunately."

In his testimony, the doctor revealed that claimnt had suffered a
permanent disability which would cause him pain, |oss of memory for the rest
of his life; that there was no surgical remedy for his brain damage, neck injury
or back injury; that it would not be in his opinion, common nedical practice to
operate on C ai mant because of the very |ow chance of imp'foving his condition
with any sort of operation.

The Caimant testified:

'Q. Now, during this time that you started in doing this
physical work, in the fall, '7T, what were you
experiencing in connection with your back.

A The pain in ay back had increased so much so | had to go
back to the doctor on account of it. And | eventually
ended up in the hospital again.

Q. And were you readnitted to the Symmes Hospital on November
9. 1977.
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A Yes, sir, | was.

Q. And were you there through Nwenber 18, 197772

A Yes, | was."

The Caimant's attorney entered into the record the amount of wages
received by aimant fromthe Carrier, the sumof $14,228,00 in 1977 and his
earnings froma part tine job that he was working at the time of the court
hearing, June, 1978, and in his questioning of Claimnt, the Caimnt testified
further:

'"q. What kind of work did you try?

A I triad working in autonotive repair, a garage.

Q. Nane?

&. Independent Auto, they are in Pelham New Hanpshire

Q. Pelham New Hanpshire?

A Yes, sir.

Q. Wwhat kind of work did you do there?

A | was helping the mechanic out. | worked four days
and | had to quit.

Q. What specifically were you doing that made you quit?

A1t consisted ofhel ping himchange different things
Erfésyere wong with a car or trying to hel p hi mchange

Q. \Vere you able to do that?

A I triedit for four days, but I couldn't.

Q. Wwhy?

A Because of the pain in ny back.

Q. Wat conplaints do you have now as you sit here?

A | still have headaches, | still have a high frequency
deafness in ny right ear, | still have pains in ny
back, | still have | 0ss of memory.

Q. Anything else?
A. | have photophobia, which is the sun bothers my eyes.

Q. Now, the pain in your back, does that change fromtine
to time depending on what you are doing?
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A Yes, it does.
Q. How?

A 1f | were to do strenuous work, it increases the pain. In
fact, if | do a lot of bending or try to pick up something
heavy, | can't.

Q Do you get any pain fromthis job that you are now
handl i ng, punping gas?

A omoccasion, yes. |If | have to put in -- exanple 8 or
10 hours, ff 1t's really busy, then it bothers ma."

6. 1978 The jury awarded O ai mant $163,745,47 which was satisfied on Novenber
» 1978,

On February 26, 1979, G ai mant nmade request to return to work in
Carrier's Signal Departnent, which request was rot granted. Wth his request,
Caimant submtted a statement signed by David A Roth, M D., reading:

"Warren Silva is under ny professional care and | feel
that he is able to return to work on 1/20/79.

Restrictions: No heavy lifting."
The statenment was dated January 16, 1979.

On May 30, 1979, the Vice General Chairman of the Organization
submtted a continuous time claimin behalf of Caimant, starting February 26,
1979.

The record shows that no action was taken by either party wth respect
to the time claimfiled by the representative of the Organization on My 30,
1979, until the General Chairman's letter of Septenber 4, 1980 siXx months after
a conference with and denial by Carrier's highest designated officer of appeals.
W consider that the failure to handle the time Iimt issue for this length of
time, brought that issue under the doctrine of equitable estoppel. In Award
15827, Referee lves, it was held:

" .. Acquiescence is eonductfromwhich may be inferred
assent. Under the doctrine of equitable estoppel a person
ny (sic) be precluded by his silence, when it was his duty

t 0 speak, from asserting a ri ght whieh be otherwise woul d
have had."

See al so Awards 17250, 22213 and 22700.
Ve will also deny the claimon its nerits onthe doctrine of estoppel.

In its submssion, the Carrier cites Jones vs. Central of Georgia Ry. Co.
(uspc ¥p CA, August 13, 1963) 48 Lc rPar. 18562 where the court hel d:
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"It seens to this court the applicable rule of lawis firmy
established that one who recovers a verdict based on future
earnings, the claimto which arises because of pernmanent
injuries, estops hinself thereafter fromclaimng the n?ht
to future reenpl oyment , claimng that he is now physically
able to return to work;"

The Carrier also cites Scarano v. Central R Co. of New Jersey

203 F2nd. 510 (23 LePar. 67,540), affirmng DC. Pa. 107 F. supp.
622 (22 Lc Par. 67,213); \Wallace v. Southern Pac. 0., 106 F. supp. 7H2 (21 1LC
Par. 66,882); Buberl v. southern Pac. Co. GHF. Supp. 11 (18 LC Par. 65, 925).
A'so cited by Carrier aré. Sands v, Union Pacific Railroad Co. (uspc Oe., 1956)
11l8 F. Supp. 422, 31 1C Par. 7O43); Pendleton v. Southem Pacific CO. (USDC ND
42 1932?2%6I§$0Par 66883): Chavira v. southern Pacific Co. (uspc ND Cal. 1960)

LC ar

The Carrier has quoted extensively fromall of the court cases cited,
of which the Board has taken note, but the quotes will not be repeated here.

The Carrier has also cited numerous Board Awards, and Public Law Board
awards follow ng the decisions of the courts. Among those cited are Award 10
of Public Law Board No. 1493: Awards 1 and 2 of public Law Board No. 1716,
First Division Award 20166, Second Di vi Si on Awards 1672, 5511, 6129, and Third
Division Award 6215. W think that Third Division Award No. 6215 accurately
sums the matter up:

"The basic philosophy underlying these holdings is that a
person Will not be permtted to assume i nconsi stent or
mutual Iy contradictory positions With respect to the
same SUDj ect matter in the same Or successive actions. That
I's, a person who has obtained relief froman adversary by
asserting and offering proof to support one position may
not be heard later, in the saws or another forum to
codtradict hinself in an effort to establish against the
sane party a second claimor right inconsistent with his
earlier concession. Such would be against public policy."

The claimwi |l be denied in its entirety.

FINDINGS. The Third Division of the Adjustment Board, upon the whole record
and al| the evidence, £inds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act,
as apprwed June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was not viol at ed.
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AWARD

C aim deni ed.

NATTONAL RATIRCAD ADJUSTMBNT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
National Railroad Adjustnent Board

By,

semarie Brasch - Administrative Assistant

Dat ed at Chicago, Illinois, this  26th day of March 1982.



