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Brotherhood
i

of M8inten8nce of Way Rnployes
PART- TODISWPE:

sTA- OF cxllm: "Claim of the System conmitt& of the Brotherhood that:

(1) The Agreement was vioLated when, on May 3, 4 and 5, lm,
trackdegertnent  forceswere usedtoinstall (renew)two  (2) t811-r811’
crossings atMiss8be Junction (System Claim 37-77').

(2) B&B employes 9. M. Beron (#10619), Steve H. Knutie (#10$2)
andT.J. Walczynsld  (#U.O32), whowere furloughedand8vail8bl.e onthe claim
dates, k.ach be allwi?ed twenty-five ad one-half (25-l/2) hours' pay at tbeBkB
carpenter's rate."

OPINIONOFBOARD: Prig to November 1, 19.963  there w8s disagreement betueen
the carrier and the Brotherhood of Maintenance of Way

Fmployes concerpingwhich  subdepex%ment  of theBrothe?hood;~., Back Depsrt-
ment Bnployes or Bridge a&Building (~)Dcpartment~l~s,  possessedthe
exclusive right to pen%rmtheworkof instaUation,renewal,repLxement8d
repair of grade cmssings. An agreement con- the disputed work was
slgnbd by tie parties on November 1, 1963. This rule is presently lmcmn as
Supplement No. 9 and Is the mile under which the Instant claim arises. On
k&y 3, hand fir1917 Cafiier8SSignedtheMiS~8k  Junction'lzackCrew (d
TrackDepartment  &plops) to installtwo gmde crossings atMiss8beJunction.
Thewurkrequired  eigbtq-ei@t(88)man-hours to cmplete. OnJune Ur1Yi7
the Ckg8dZatiOn filed 8 di3ini on b&all of then-furloughed B&B eU@OyeS
S. M. Beron, S. H. Knutie curd T. J. W8laynskL for 253 hours' psy each 8t
the= Carpenters currentrats  of pey. l?ae cl8lmw8s dmxledatthe first
ani subsequent lev-els and denied on fin81 appeal on M8rch 24, 1978.

Supplement No. 9, the rule at issue, reads as follows:

Jurisdiction of Work - Rsck Department - E&8 Dslm-huent

"1. TrackDepartment Bnployees lpaybe usedto install
8llSW Cl.OSSingOrtO~OXllll'epsirSOn8partiC-
ular crossing when such repairs or installation can
be perfomedbyIPsck~ployee8  ormloyee in8
totalofnotmme th8nl2hourswithin8ny six-month
period. (Ikaveltlmeis not tobe included tithe
computation of the I2 hours.)



"2. lhCkDepr&kmt Ruployees rcayremoye, replace,
andrepair a~ssingplanka, slabs cz other
crosslngmd&.alswith same orotherm&erl8la
whenpericamingprogra=dtzackmalntenance
wak Which iS anderStOOd  ti be either S~rf8cing,
ba~,ortie orr8ilrepl8cementthrougb
the aossing mea. The aforementioned is not
to l.ncW spottle removalorspottsmpingor
reiSillg* When spottieremov8lor  spot tamplng
orr8islngworkis pezCormed,on4thosepl8nks
~involvedinsuchwork~beremovedorreplaced
by the WackDnployee.

"3. fIomrmmtal8genciesortheir contractor6u!ay
perfom aosslng surfacing when done In con-
nectlon with street a hLghw8y Improvements.

When 8 sane is used in Ore Dock repair work,
8uch work will be assigned to the proper Pack
Depzutnent lkgloyees.'

Bothgrade crossingsinvolvedinthis claimwereoftietypsdesignated
“8lbJF8i~  aosslngs,whi&  i!@ifatesth8tsteelr8ilis incorgalateaparrrllel
tOth~t?XLCklTiils 8S 8w SurfeCS  for8utollDbilealldOther~ffiC  EPOB-
sing the gxde. Qvrier concedes that the langwge of Supplement 9 is me+
qUiVOCS~ When  it State8  th8t "BlkB atiP1-S Will h&8& PSII?W, XEpb300 8Bi
rep8ir 8l3.  @L&S CIWS~...” Carrlerdlsputes,hovever,thstthe  rule as
~trudedwasintcndadtocover~nthoseaoesings~~~oirail.
Tosupportthls8rgment,  C&der8sserteth8tl)therrh8sncverbeena
questionthatthe placeraentofr8iltr8ck8gc In- crossings Is !Mxk
employeeswork; 2)whenever theinst8ll8tionorm&xten8nceof8grdecros-
Sillg Of ‘8lbXTd3.~  W8S I’t?qWtld, !b8Ck  tZlt@byWS W0l-Z USed. csrrier  fWth=
maintains that between 1963 8lrd ly75, thirtpfive (35) *an rail" grada
aosslngs were lnstaUd on Carler*s p~~pertybbpTrackemployeeswithont
8lQ-protastfranBm  employees. The &rrierurges,%erefare,  thatlfsup-
PbSWltg iS 8Sbig’UOUSWith~S~Ct  t0 “8ll.Ebil*  @-8&I Cl'OSSinge,~St
padioeis cletmand supports8llocationoftheworkofinstall8ffonof8ll-
rallgrada aosslngs to!&nckemployees.

The OrganiZStiOn c0mterS th8t SUppleIIkZId  9 iS fleer in 8~OC4tiIIg
thewakof  inst8llation,renew8l.,repl8cementandrepeir  ofallgrade crossings
toB&B~~~.ItnotesthatcccaptiolretotherulearcllstedinSupplamanty,
8na8SSertS  that since all-railgnde avssings Sze notspecUTc814d in
those exceptions they are thereby included In the phrase- “s~g~8dS  aossingsi’ -:I-
TheOrg8ni?~tiondoesnotd.lsph.e8lloc8tion  oftheworkofineta~ngad
msintaining~rexls to~%.ckDepdzaent employes. Itpointr, out, hove=r,
that rails used In 8u-l+8i1 graaC crossings  are not used 8S m mile, but
8s 8 aossing surfaoe forvehicle.tlafflc. FInally, the Orgmlwitlon ealnt.+Fns ,,
thateoenif,~guerrlo,trackemploycs-have  ~eviouslypuf~thew~rk  of
Slbrsi3.  @Xi&S CroSSing inSt8llillg  Without CCQbdllt fl?W B&B C=QbY=?, the
Or~nlz8tionretal.nsits righttopmtestsuchpractice n5w. !l!he Organization
argues thatwhere langnage ofanAgreementls clear ard unambiguous it takes
precedence over contrarypast~cUce.
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The issue in this dispute centers on one principal and two '
&rlv8tlve questions. The fl.rstquestiontobe8nsweredLs: Is Supplement9
(~)cliaraldllnambignwsinaUaoatingto~workaairrstallstion,n-
neWl~~~ceiae~snd~~ir.Of8~(eperYkindaf)gcsda aOSSingS(xithi%e
excepuons 8s noted)?

The deriv8tlve questions 8x73 1) Tf the 8nswer to the principal question
IS nc&lve,h88 the Or@miTi8ti0nshOUn8~ttcrnOf em-tide~St&Xa~tlce
of excUi3iva reservatlouof the instslkition,reneu81,replacementandrepdr
OfSn-railgrads CrWSingS to=WOZbS? Wd2)IftheansWetfiOth!¶@Zl-
dpelquest%onis aifirmetlve,  does Csrrier's 8sserted l3-purr-psstpmctice
oiallooatingsuchw~ktePsfk~~~swithau4;pcdGestfrornB&BemployeS
tahcaeadencs~ths~earandrmsmb~lsnguageoftheagreuosnt?

carefnl reding of snpplereent No. g suggests no ambiguity with re-
spe~t.to8ssigrmentofworkongnde Crossings. Itclear4Btstes that"B&B
ernployaswillirretall,rrnew,replaarandrepalrall~  aossings...*
(eQhasls ours). Nwhere in the three exceptions~llowing  the nlle is ref-
VellWmsda tO8~-Ai1CI'OSSi~. It is 8 well established principti on
thLsaniot.herMvisions  thatwhere speciiic~exceptioastoa rule are enuu-
datedFn~eAgrremePt8sitllatSonnatsoenundatedis~srmrdinJudcd
byimplicationintJmlnainbodyoftheItule.  Tofidotherwiaewouldla-
puta~to8~e~~thanthatuicL~thapest~sthcmsel~sbaw
wrltt.sn(Awarae~, T118,l-20077,1-2032).

Having thurr datemxined the threshold losue we must next ad&es8
the queatlonofwhether Oarrier~e heretaparS wxb8Llengedpast~~ti~e takes
p~cce&ence~verthecle8r8piutmubi@ouse~ntzactl8ng~age. Wehaverevieved
the SW&&S citedby C&XL- on tbiSisS~edftd  th~readi4dist%1l@ishable
from the instant u-e. ~vsrds 3.22042 and 3-22156,  for example, tim sit-
~tionsinwhichOr~~onGeoeralCtrs~nhsbagreedscmatime~arto
the clalnt with CLyrier conCemLng the past pn%tlce at issue. Such is not the
case in the instant matter. l&mover in Award 3-22156  there was not, 88 here,
cle8r8nionamblguollacoutr8ctisngtnrge. InAward 346752the disputedwork
was ruledtobe entirely outside the Scope oftheA@eement, not antiplied
uceptlon to the spedflc wading of the Agreement.

Ith8sbceIl8~ZM?X=~8Cccpted~Cip~ iSADlEUly~praviorvr-Ud8
th8tpsst~ctice mynot take precedence wez clearaadun8mbigums contract
unguage (3-22148,  3-1864,  3-6144). we iind nothing in the record bdae us
to su&qat overturning  that pl3.nelple.

Basedupon careful conelder8tlonofthe  entkcerecord,ad for the
reasons setfortbabwewe must sustain the claim.
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That the pea-ties waived 0x-d h8ebg.j

Thst the Carrier aod the B@oyes involved in this dikpute are
respectively Cz-der 81~3 JSaployes wIthi the naning of the Rsilway
Labor Act, 88 8p&COIEd June 21, 19%;

Th8t t&i.SMtiSiOnOf thaBdjU&mentBosrd  ha83~2%3didiOno~er
thedispute invOlvedherein;8od

aLatl%e~eeatentw8sviolated.

A W A R D

owm sust8inea.

A!CTEST: Actlng Executixe Secretary
. . I?ationalReilmad  Adjustment Board

Administrative Assistant

dd at olicego,  Illinois, this 26th day of ~&arch 19&.


