NATIONAL RAILROAD ADJUSTMENT BOARD

Avar d Number 23832
THIRD DI VI SI ON Docket Nunmber MW-22695

Dapa E. Eischen, Referee

Brot herhood of Maintenance of \\y Employes
PARTIES TO DISPUTE:

(Duluth, Missabe and Iron Range Railway Coumpany

STATEMENT OF CLAIM: "C ai mof the SystemCommittee of the Brotherhood that:

(1) The Agreenent wasviolated when, on May 3, b and5,1977,
track depertment f or ceswer e used to install (repew) two (2) ‘all-rail!
Crossi ngs at Missabe Juncti on ( Syst emClaim 37-T7).

(2) B&B employes S. M. Beron (#10619), Steve E.Knutie (#10942)
and T. J. Walczynsict (#11032), who were furloughed and available on the claim
dat es, each be slleowed twenty-five ad cne~half (25-1/2) hours' pay at the B%B
carpenter's rate.”

OPINION OF BOARD: Prig to Novenber 1, 1963there was di sagreenent between
the Caxrier and the Brotherhood of Mintenance of Wy

Employes concerning which subdepertment of the Brotherhood; viz., Track Depart-

ment Employes or Bri dge end Building (B&B) Department Employes, possessed the

excl usi veright t o perform the work of installation, renewal, replacement and

repeir of grade crossings. An agreenent concerning the disputed work was

signed by the parties on Novenber 1, 1963+ This rule is presently known as

Suppl ement No. 9 and is the rule under whieh the Instant claimarises. On

May 3,4 and 5, 1977 Carrier assigned the Missebe Junction Track Crew (all

Track Department Employes) t 0 install two grede crossi ngs at Missabe Junction.

The work required eighty-eight (88) men~hours t 0 complete. On June 17, 1977

t he Crgantzation fil ed sclaim on bebkalf of then-furloughed B&B employes

S. M. Beron, S. He Koutde and T. J. Walczynskl for 25% hours' pay each at

the B&B Car pent er s current rate of pay. The claim was denied at the f|rst

and subsequent levels and denied on fin8l appeal on March 24, 19T8.

Suppl enent No. 9, the rule at issue, reads as follows:

YSUPFLEMERT NO. 9

Jurisdiction of Wrk = Track Depart nent « B&B Department

B&E employees will install, renew, replace and repair all grade
crossings, except that:

"1l. Track Department Employees may be used to i nstall
& new crossing or to perform repairs on & partic-
ular crossing when such repairs or installation can
be performed by Track Employees or Employee in a
total of not morethan 12 hours within anysi x-nonth
period. (Travel time is not to be included tithe
conputation of the 12 hours.)
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"2. Track Department Employees may remove, I epl ace,
and repair crossing planks,s| abs er ot her
crossing materials with sane or other materisils
when perfoming programmed txmck maintenance
wark Whichis understoodto be either surfseing,
ballasting, or tie or rail replacement through
the crossing area, The aforenentioned is not
t 0 include spot tie removal or spot tamping or
raising., \Wien spot tie removal or Spot tamping
or raising work is performed, only those planks

“involved in such work may be removed or replaced
by t he Track Employee,

"3. Governmental agencles or their contractors may
perform crossing surfaci ng when done in con-
nection W th Street a highway | nprovenents.

Wien serane is used in Ore Dock repair work,
such workWw || Dbe assignedt 0 t he proper Pack
Department Employees."

Both grade crossings involved in this claim were of the type designated
"8ll-rail” crossings, which indicates that steel rail i1s incorporated parallel
t0 the track rails as a bearing surface for antomobile and other traffic cros-
sing t he grade, Carrier concedes that the language of Suppl enent 9 i S une=
quivocal whenit states that "BXR employees will install, renew, replace and
repair all grade crossings...” Carrier disputes, however, that therul e as
constructed was intended to cover even those crossings constructed of rail.

To support this argument, Carrier asserts that 1) thers has never been s
question that the placement of rail trackage in greda crossings | s Track
enpl oyeeswor k; 2) whenever the installation or maintenance of a grade cros-
sing O “all-rail" was required, Track employees were used., Carrier further
maintains t hat between 1963 and1975, thirty-five (35) *allrail® grade
crossings \er € installed oOn Carrier's property by Track employees withont
any protest from B&Benpl oyees. The Carrier urges, therefore, that if Sup-
plement 9 is ambiguous with respect to "all reil” grade crossings, past

practice 1is clear and supports allocation of the work of instellation of all-
rall grade crossings to Track employees.

The Crganization counters that Supplement 9 is clear in allocating
the work ofinstallation, remewal, replacement and repair of all grade cr 0ssi ngs
to B&B employees. It notes that exceptions to the rule are listed in Supplement 9,
and assertst hat Since all-rail grade crossings are not specifically mamed | n
t hose exceptions they are t hereby i ncl uded in t he phrase- "all- gradecrossings.” .-
The Organization does not dispate allocation of the wark of installing and
maintaining running rails to Track Depertment employes. It points out, however,
that rails used in all-rail grade crossings ere not used as running rails, but
8s 8 erossing surface for vehicle traffic., Finally, the Organization maintains .
that even if, arguende, track employes have previously performed the work of
sll-rail grade crossing installing without complaint from B&B employes, t he
Organization retains its right to protest such practice now. The Or gani zati on

ar gues that where langusge of an Agreement is cl ear and unanbi guous it takes
precedenceover contrary past practice,
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The | ssue in this ddsputa centers on one prineipal and two )
derivative guestions. The first question to be answered is:| s Suppl enent 9

(supra) cléar and urembiguous in allocating to B&B workers installation, re-

pewal, replacement and repair of all (every kind of) grade crossings (with the
exceptions 8s not ed) ?

The derivative questions are 1) If the answer to the principal question
| S negative, has the Organization shown a patiern of system~wide past practice
of exelusive reservation of t he installation, renewsl, replacement apd repair
of all-rail grade crossings to B&B workers? and 2) If the answer to the prin-
cipel question is effirmative, does Carrier's asgerted l3-year past practice
of allocating such work to Track employes without rrotest from BXB employes
take precedence over the clear and wnambiguous language of the agreement?

Careful reading of Supplement Ho. g suggests no anbiguity with re-
spect Yo asgigmment of work on grade Cr 0SSi ngs. It clearly states that “B&B
employes will install, renew, replace and repair all grade crossings...”
(emphasisours). Nowhere in the three exceptions following t he rule i s ref=
erence made to all-rail crossings. |t IS 8 well established prineiple on
this and other Divisions that where specific exceptioms to & rule are enun-
ciated in the Agreement a situation not so emmciated is presumed included
by implication in the main body of the Rule. To find otherwise would ime
pate meaning to a Rule other than that which the parties themselves have
written (Awards 7166, TTi8, 1-20077, 1-20312).

Having thus determined t he t hreshol d issue we mst next address
t he question of whether Carrierts heretofore unchallenged past mractice t akes
precedence over the clear apd unambiguous contract language. We have revieved
the awards cited by Carrier on this issue and find them readlly distinguishable
fromthe instant case, Awards 3-220k2and 3-22156,for exanpl e, involve sit-
wations in which Organization Geperal Chairmen had agreed some time prior to
t he claim Wit h Carrier concerning t he past pxractice at issues Such is not the
ease in t he instant matter. Moreover in Award 3-22156t here was not, as here,
clear and unsmbiguous comtract language. In Avard 3-16752 the disputed work
was Tuled to be entirely outside the Scope of the Agreement, not an implied
exception t 0 the specific wording oft he Agreenent.

It has been & generally accepted principle in meny previous awards
that past practice may not t ake precedence over clear and unembiguous contract
language (3-22143, 3-1806%, 3-614k). We find nothing in the record vefore us
to suppart overturning t hat principle.

Based upon car ef ul consideration of the entire recard, and for t he
r easons set forth above we must sustain t he claim.
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FINDINGS: The Third Division of the Adjusiment Board, upon the whole
record and all the evidence, finds and holds:
That t he parties waived oral hearing;

That t he Carrier and t he Bmployes i nvol ved i n t hi s dispute are
respectivel y Carrier and Employes within t he meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has Jurisdiction over
the dispute involved herein; and

That the Agreement was viclated.
A WARD

Claim sustained.

NATIONAL RAILRCAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
National RailroadAdj ust ment Board

Rosemaxrie Brasch = fve Assfstant

Dated at Chieago, | llinois, this 26th day of Mareh 1982,
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