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PARTIESTODISZVEE:
potherhood af Maintenance of Way F&ployes

(MissouriPacificRsilroad  Company

STArnT OF aAIM: "Claim of the System Committee of the Broth&hood that:

NATIONALPxAEROADAAXJS%ENTBOARD
Award Number 23834

THIRD DIVISION Docket Nmber MW-23462

Herbert Fishgold, Referee

- (1) The Agreement was v-lol~td when Trackman R. D. Hall
was not called to perform overtime service on his assigned position
(Rackslan,PatrollingGBng5646,Hemyetta,Oklah~)onJuly8andg,
19-78 and the Csrrier in&e
to Section 5641 for such

called and used a junior trahn as5i.m to
&!axrier File S-310-275).

(2) llachman R. D. Hall be allowed thirteen (Kj) hours of pay at
his time and one-half rate because of the violation referred to in Part (1)
hereof."

OPINION OF BOARD: Claimant R.-D. Hall was regularly assigned as a ‘Bachan
to Patrol Gang 5646,  mde.y - FTiday,with Saturdayand

Sunday as rest bya. On Saturday, July 8, 198, and Sunday, July 9, 1978,
Carrier decided to have portions of its track patrolled between Mile Post 120
and Mile Post 217 on the 0klahoma.S~tivision, Claimant's assigned territory.
Instead of asslgdng CLaimant, Carrier called and used a junior trackman,
W. B. Burnett, who is assigned as such to Section Gang 5641.

The Organlsation maintain5 that Claimant, as the regularly assl-ed
trackman on Patrol Gang 5646, is contractually entitled to Perporm all track
patrol work on his assigned territory, including overtime. Claimant claims
that he returned home from work at 10:00 p.m. on Friday, July 7, 1978, and
was thereafter hame and available for a call which he never received. Kore-
over, the Organization maintains that the decisior to work overtime was made
prior to July 8 and 9, and that on July 7, Foreman C!. W. Mustin instructed
Tracknan Barnett, while on the job, to work on those dates. Inasiuch as
Claimant was also at work on January 7, he, as the senior employe, should
have been notified.

Carrier does not dispute that Claimant was entitled to this work
if he had been available. However, Carrier maintains ~th%t Foreman Mustin was
not told about the work in question until Saturday morning, July 8, and again
on Sunday morning, July 9, and that he made several attempts to telephone
CLaimant on both dates but was unable to contact him. It was only then that
Mustin called the junior employe.
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Taos, tbroughouttheinvestigatdonof  this claim on the property,
two issues remained in disputer whether Qrrier made adequate efforts to call
Claimant to perfom the work, and whether Foreman Mustin and Tzacknan Darcett
were notified in advance, on'Friday, July 7, of the need to work overtime on
July 8and 9.

!bis Board has accepted unavallablUty as a defense only after
Carrier made a reasonable effort to ascertain if the employe entitled to a
call was in fact available. Here the Carrier has contended from the beginning
that several attempts were made to contact Claimant by telephone on both Saturday
and Sunday, but Foreman Mustin was unable to contact him. However, Claimant
contend5 that he was at home and available for duty, but Cxrrier did not call
him. Inthis regsrd,both Czrier and Cladnantcont;cadtbatthe otherhcs
failed to offer any proof or evidence other than statement5 quoted in their
5utmi55ion5 that Carrier, through FomnanMustin,  attempted to call Claimant,
or that Claimant was at hone at the tine the calls were allegedly xade.

Zbrthenuore,  during tie course of investigating the clain on the
property, each partyprovided signed statments supportingtheir respectdve
positions as to whether Xustizl and Barnett had been notified of the decision
to work overtime prior to Saturday, July 8. The Organdzatioa provided sign5d
5ta"tnts from claimant aud his Forema, IL R. Au&lo, contending that
Mustin end Darnett were notifded at work on Mday, July 7. Carrier pre- i;.
sented signed sta+ents  fro51 Mustin and Dsrnett stating, to the contrary,
that they had not been notdfied in advance.

. . Thus, as to both is5ue5, there are ddsputed facts which were not
resolved by evidence developed on the wopert~, and which thds Board is, there-
fore, unable to resolve. That being the use, this Board has consistently
held that when such confldcto in evidence arise in essentdal aspects of a
cl&.m, there is no alternative but to di5ndss the claim. See, e.g., Awards
195% 19531, 197@ and 20053. Accordingly, sixe we canuot properly decide
the merits of this claim without resol-&ng these issues, we have no chodce
but to disniss the cladm.

FIXDNGS: !fhe~ T'hti Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the hployes involved in this dispute
are respectively Carrier and i%ployes withic the mectig of toe .Pailvay
Labor Act, as axroved June 21, 1.934;



Award Number 23834
,Docket  Number ~W-234Q

W4e 3

That this Division of the Adjustment Board has juridiction over
the dispute involved herein; ad

That the claim be dlsmi555db

A U  A R D

NATIONAL RAmoAD ArhKmlm BuA?.n
By order of Thd.14 Division

Attest: Acting Executive Secretary
Natiotul Railroad Adjustment Board

~st-ed at eicago, IIM~OIS, this 26th &Y of March 19%?.


