NAT| ONALRAILROAD ADJUSTMENT BOARD
Award Nunber 23841
TH'RD DIVISION Docket Nunber MWw-23698

Joseph A Sickles, Referee

EBr ot her hood of Mai ntenance of Wy Employes
PARTIES TO DISPUTE:

(Mssouri Pacific Railroad Conmpany

STATEMENT OF CLAAM  "Caimof the System Committee of the Brotherhood that:

(1) The Agreenment was viol ated when Section Foreman P. G Lopez
was not used to perform overtime service on his assigned section territory
(Section 5614} on August 19, 20, 26 and 27, 1978 (Carrier's File S 310-278).

(2) Section Foreman P« G Lopez be allowed forty (40) hours of
pay at his time and one-half rate because of the violation referred to in
Fart (1) hereof."

OPI NI ON oF BOARD: The O aimant is regularly assigned as the Section Foreman
on Monday through Friday, with Sat ur days and Sundays as

rest days.

On four rest days, the Cexrrier utilized a Tanper MAT-48 and a different
operator to performcertain track surfacingon the Claimant's assigned territory.
Rather than utilizingthe O ai mant to supervise t he performance of the work on
his section, the carrier used ajunior Track Foreman for the 10 hours of over-
tine on eachof the four days.

The Employes have cited the "Wrk on Unassigned Days Rule", and they
state that the work should have been done by the "regular enployee' who, in
this case, is the Caimnt.

It is rather obvious that the dispute centers around the Carrier's
contention that the Caimnt "was not qualified to run Tanper, MAT-L8", even
though the Organization asserts that said allegation is not material because
tﬂe vvorﬁ_ in question consisted of supervising the work rather than operating
t he machi ne.

On January 30, 1979, the General Manager advised t he Organization
that the Claimant "was not called for this service because he was not qualified
to run Tanper, MAT-48." On February 23 of that yeas, the Organization advised
the ier that it had a statenent fromthe Cainant that he had been the Fore-
man on machi nes froml968 to 1973. Mreover, it pointed out that the individual
who perfornmed the work in question worked as "Foreman", not as the machine
operator.
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On April 19, 1979, t he Carrier replied, statingthatthe senior
"qualified" Foreman was called to work with the machine in question, and
al though Caimant may have been senior to the Foreman who was used, he had
never worked as a Foreman over an automatic Tenper such as the MAT-48. More-
over, the Carrier asserted that the Employe's experience has been as a Section
For eman, and his machinery experience has been wth "snaller [ess conplicated
equi pnent."  Thus, the Carrier concluded, the Claimant was not famliar with
the operation of the nachine in question, and was not qualified to supervise
its operation.

The question of the Bmploye's qualificationis, of course, a fact
question. Al though the Organization placed the Carrier on notice thatithad
a document concerning qualifications on machinery; nonet hel ess, the Carrier
di stingui shed that machinery fromthe type at issue in this case and asserted =
as a factual matter - that the Employe had not supervised machinery as conpl ex
as the one in question.

It appears to us that at that point, it was incunbent upon the
Employe to further the question of qualifi cation by showing that he had, in-
deed, supervised the type of nachinery im question, or that his prior experience
was sufficient concerni ng the machinery which was used. Thus, we will dismss
the claimfor a failure of proof.

FINDINGS: The Third Division of the Adjustment Board, upon the whol e
record and all the evidence, finds and hol ds:

That t he parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes Wit hin the meaning of the Rail way
Labor Act, as approved June 21, 193k;

That this Division of the Adjustnment Board has jurisdictj.omover
the dispute involved herein; and I R R
/;/_ Soshys

That the claim be di sm ssed..
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Attest: Acting Executive Secretary
Nat i onal Rai | road Adjustment Bosrd

By ZM
semarie Brasch - Admnistrative AsSIStant

Dated at Chicago, Illinois, this 26th day of March 1982.




