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NATIONALR4lIROAQADJUWMENT BOAm
Award Number 23847

THIRD DIVISION Docket Nmber CL-23318

John B. LaRocco, Referee

(Brotherhood of Railway, Airline and Steamship Clerks.,
( Freight Handlers, Express and Station Employes

PARTlESTODISPUiZ:  (
(The Chesapeake and Ohio Railway Company

STATEMENT OF cL4IM: Claim of the System Committee of the Brotherhood (GL-8959)
that :

CZAR4 NO. 1:

(a) That the Carrier violates the terms of the Clerks' Agteemant and
Memoranda in connection therewith when it permits employes not covered by the
Clerical Agreement to perform work regularly assigned to and performad by
Clerical employes, and

(b) That R. E. Littleton, T-23 Operator, Rush, Kentucky, now be
compensated $3~ i5 hours and 20 minutes at punitive rate of pay account deprived
of service on his rest day, Sunday, day 21, 19'7%.

..~

CIAIM NO. 2:

(a) That the Carrier viola&-&e terms of the Clerks' Agreement and
Msmoranda in connection therewith when it permits employes not covered by the
Clerical Agreement to perform work regularly assigned to and performed by
Clerical aqloyes, and -

(2) That M. L. Smith, T-6 tid Operator, MartLn, Kentucky, now be
compensated for an additional day at pro rata rate of $56.64 per day for May 19
and 20, 19%

CLAIMNO. 3 :

(a) That the Carrier violates the texms of the Clerks' Agreement and
Memoranda in conaection therew%th when it permits employes not covered by the
Clerical Agreement to perform work regularly assigned to and performed by
Clerical employes, and

(b) That M. L. Smith, T-6 2nd Operator, Martin, Kentucky, now be
compensated for an additional day at pro rata rate of $56.64 per day for June
2 and 3, 1978.

CIAlM NO. 4:

(a) That the Carrier violates the terms of the Clerks' Agreessent and
i&moranda in connection therewith when it permits employes not covered by the
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(b) ThatM.L.Smith, T-6 2nd Operator, Martti, Kentuckynavbe
cxmpmsated for an additionaldayatpro  rata rata of $56.64 per day for tune
23, 27, 28 ana 29, 1978.

MMrnO; 5:

(a) Thatthe OYrZerviolatee the terms ofthe Clerks*Apeementand  ec
Meemrenda 5~ co~ctionthemvlthvhenitptmd.te a@.oyee not comretibythe
ClericxJ.A@eamentto  periannvorkregularlyassignedtoend  psrfonrdby
clerical employee, and

(b) That M. L. smith, T-6 2nd Operstor, Martin, Kentucky, now be
ccqemeated far an addltlonal day at pro rata rate or $56.64 for July 19, 19'78.

OPMON OF BOARD: This case is the coneolidat.ionoffive  claims or groups of
oldme broughtby tvo operators alleging that the Wrrier,

on sixteen ocoasione, alloved employes other than those coverdbythe Cle~ke'
Agreementto pe.dom~workregulm~~aeeigned  to andexdueivelyrsserved  to
the claimants.Accdi;ding  to theOrganieation,  the alrrierpumittedemployes
other than clerketohandle~e~geswhich~ectedthemo~~ntoftrs~.
TheOrganizationarguee  thatthehandlbg  of such comnunicationele  reserrred
excl~ive~lyto the cZlabant0 und.erRule 41andThe Scope Ftub. The Carrier
contends the ehteenmeeeagee contalnedlnformation  unrelatedtothenimwnent
0rtrainsaIdwere notmeeeagee orrecord. Except for Claim No. 1, each
Claimantvex  ondutyatthe  time the alleged contaactviolatione  occurred.

InltbXly, the Carder asserts that this Bmrd lacks jorlsdiction
toheex this controversyontheumritebecauss  the Organieationfailsdto
epec5ShaUy cite, on the pmparty, which rule vae ellagully vIolated. !pe
rc~rewal4,h~,thstthc~~zs~~reierrrdto~hevenbe-  ,
fore these dleputes ezosewhenlt  placed the cafiler onnotlce that the
CBIliernaybe eng@ng in wrtain~otloesvhiohvlolated  Rule 41. ADo,
Fncschofthafl~~~,tha~~tionaccuscdtbaCsrrlsrofd~~
the Qaimante ofworkhistcoicallyreeerrredtothe Clerke. Theeerefcrences
eufllcientlpappsisedthe(Bfiierofthsna~ofthec~andthaportione'
of the AglYeentwhichvere~ vlolatad so the Orge.nleatlon  fulfIlled
thesttnimmrequiremente  for epsclfylng  thealleged comtmctviolatlons.

The iseuc-ie vhether each--o&&e sirteen cwmunhatlone  vas a train
or&z or whether, as the ourier asserts, the messages ware conveysd for
pm-poses of lnfometlon only. Fmm a long line of lblrd Ditieion cases, a
two part teethae evolved to determine the character of a commnication.  To
brlngthe comepoe  at anyofthemeeeageewithinthe exclusive mce or \-
the opsratcrs, the~Organieationmust  pram that:-.L).the  primaq.purpcee.oZ
the commnicatlon was to control ar dbect3.y affect banspo?5xtion,  end 2.)
the neture of the message-inherentlg--xzword  ~baerbeen3rrehoul&  :n:--_
haPa bten--pnSerITdi:  i9lclrd;~Dirui~iiod.duarda-~o;~S1~~~BOfrd‘);i~i;‘1043t  (Wilson);-'Y;~GZ
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NO. IZL~ (EdDiCk)j NO. 15138  (&a); NO. l668'j (Dugan); NO. 1.6898  (Pranden);
and Ho. 2l858 (Scearce). lW.8 Boardhas glvenUttle  credence to the label
the C?.rrierplaces on the meesagebutinetesdwe  have considered the functional
atixibutee of the mesage. Also, those mmuuxLcationewhich  ouly incidentally
affect the mmmeent of trains are mot train orders. Third Division Avarde
HO* 10699 (Hkll)j NO. 1448l (WOU).

titheabsence  of other'mbative  eddence, weeze cozrfinedto
determining the character of each comumicetion solely by loo- at the mes-
sages on the* face. ThMDi~ionAvezclIVo.l&~  (Dolnick).  After care-
fullJ revieving each casmunication, ve rind that only two of the sixteen
messages conclue1vel.y  eatiefybothgarte of the abwe test. The message~on
My 21, 19’78  (Claim No.,l) changed the locetion where a train should set off
careami themessage conmyedonMay20,1~8  (part of claim No.2)wasa
direct order to an engineer to run his train ahead of another train. Tae
other fourteenmeeeegee  concerningtheloc3tionof trsins, the cozditionor
trs~,themethodormaPiag~e~toasiding,trsekirainteaencc,andper-
eonuelmattersvere  conveyed onlgfor iuformtionpurpoees.  -Division
Awards NO. IJ.808 (O'CMb@Z')j NOo. 12607 (DOlnick)j  NO. I-3500 (MoOre)j acd
No. 15688 (iG?nan). Thne, we must deny Clsim nos. 3, 4 ad 5 as well as the
my 19 porti021 or claim HO. 2.

Because ClaImant Littleton (Cld~~No.l)wae onhis restdayat
thetlmethe+xainordervae t2cmmnicated, Hnle 34(c) expressly governs the
amount of compensation due the Clainnrntandhle  claim Is suetainedtothatex-
tent.

InClaim~.2,theOr~~ationurgeeur,tocclmpensstatheopvator
on duty for one day's pay ior the vi01~10rr which occumed on day 20, 1978.
There is no epecificprmisionintheapplLcableAgrmnenttojustifyeucha
z The recorddoes not disclose hov nmch time it tooktohendle  the treia

We cannotepecuJ.atehovmuchtimawae  consd. Inthealtermtive,
Petit&r asks us to allov cmpeneationroratleasta  callif not thefull
eight hours epedfied inthe cledaand theydirect ourattentiontoAwartl23318
vheresuchagaymentvaenudebythieBoard.  l'Wrefare,onUmbasisof
Avsud233l8,aewellae  the severalon-pmpx%ysett&mente  involving eimilm
eitnations  which have been oited to us in this use, we vill d.lov a ncall"  for
theMy2Oth portionor ClaimlTo.2.

To recapitulati, ClaimlVo. lie sustainedas outlleedabove;  Claim
1Po.2ie&niedfor~ylgthani  sustainedforMay20thae  outlinedab~j
Claim Roe. 3, 4 ami 5 ere denied.

FlXDILGS:The T&ldDivlsion  tithe Adjus+xentBcard,  uponthewhole
record and sllthe ezidence, finds andholds:

That the pmtieewaived  oralhearing;
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That the cartierandthe Employee involved inthis dispute
are reepectively Qurbr ard *lop3 vithin the new or the Railvay
Iabor Ad, aeapmJuue 2l., 19%;

l!hattkLeDivisionoftheAdjuetmentBarrdhae  juriedictio~~
~thedie~*inopltredh~ain;ard

That the mentwas violated;

A W A R D

ClaimNo.11~ sustained inaccordancewith the Opinion.

Claim No. 2 is sueteined in accozdanoe with the Opinion.

Cb3f.m  Roe. 3, 4 and 5 are denled.

nAmonAL RilmoAD Ar!Jusm BOAHD
By Order of ThM Moielon

MT&ST: Acting Ekecutive Sew
RationalRailmxdAdjuetmentBossd


