NATIONAL RATIIROAD ADJUSTMENT BOARD _
Awar d Nunber 23847
TH RD DI VI SI ON Docket Numbexr CL-23318

John B. LaRocco, Referee

(Brotherhood of Railway, Airline and Steanmship O erks.,

E Freight Handlers, Express and Station Employes
PARTIES TO DISPUIE:

(The Chesapeake and Chi o Railway Conpany

STATEMENTOFCIATM: Crl]aim of the System Conmittee of the Brotherhood (GL-8959)
that :

cIATM NO 1:

(a) That the Carrier violates the terns of the Cerks' Agreement and
Mermoranda in connection therewith when it permts enployes not covered by the
Clerical Agreement to performwork regularly assigned to and performed by
Cerical enployes, and

(b) That R E Littleton, T-23 Qperator, Rush, Kentucky, now be
conpensat ed foxr ;5 hours and 20 mnutes at punitive rate of pay account deprived
of service on his rest day, Sunday, May 21, 1978.

CIA™M NO. 2:

(a) That the Carrier violates the terms of the O erks' Agreenent and
Memoranda in connection therewith when it permts enpl oyes not covered by the
Clerical Agreement to performwork regularly assigned to and performed by
Clerical employes, and -

(2) That M L. Snmith, T-6 2nd Qperator, Martin, Kentucky, now be
conpensats%for an additional day at pro rata rate of $56.6% perday for May 19
and 20, 1978,

CLAIM NO. 3

(a) That the Carrier violates the terms of the Cerks' Agreenent and
Menor anda in comnection therewith when it permts enpl oyes not covered by the
Clerical Agreenment to performwork regularly assigned to and performed by
Cerical enployes, and

(b) That M L. Smith, T-6 2nd Qperator, Martin, Kentucky, now be
conpensated for an additional day at pro rata rate of $56.64 per day for June
2 and 3, 1978.

CIAM NO 4:

(a) That the Carrier violates the terms of the Cerks' Agreement and
Memoranda i N connection therew th when itpermts enpl oyes not covered by the
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+ Clerical Agreement to perform work regularly assigned to and performed by
Clerical employes, and

(b) That M. L. Smith, T- 6 2nd Oper at or, Martin, Kentucky now be
compensated f Or an additional day at proratarata of $56. 64 per day f or June
23, 27, 28 and 29, 1978.

(@) That the Carrier violates t he terns of the Clerks! Agreement and -
Memoranda in commection therewith when it permits employes NOt covered by the

Clerical Agreement to perform work regularly assigned to and performed by
Clerical ewmployes, and

(b)That MeLe smith, T-6 2nd Operater, Martin, Kent ucka/, now be
ccpensated for an additional day at pro ratarate Or $56. 64 for Jul y 19, 1978.

OPINION OF BOARD:  This case i S the consolidation of five claims Or groups of
claims br ought by two operators al | egi ng t hat t he Carrier,
on si xt een occasions, alloved employes Ot her t han t hose covered' by the Clerks'
Aﬁreement to perform work regularly sssigned to and exclusively reserved to

t he cl ai mant SAccordingt O the Organization, t he Carrier permitted employes
ot her t hanclerks to handle messages which affected the movement of trains,
The Organization argues that the bapdling of such communications is reserved
exclusively tot he Claimants under Rulell and The SCOpE Rule, TheCarrier
cont ends t he sixteen messagescontained information unrelated to the movement
of trains and werenot messagesOl record. Except for JaimNo. 1, each
Claimant wason duty at thetimet he al | eged contxract violatiensoccurr ed.

Initially, t he Carrier asserts that t hi S Board lacks jurisdiction
to hear this controversy on the merits because t he Organization failed to
specifically Cite, on the property, Which rul e vae allegedly violated. The
record reveals, however, that the Organization referred to Rule 4l even be-
fore these aisputes arose when it pl aced t he Carrier on notice that the
Carrier may be engagingin certain practices which violated Rule 41. Also,
in each of the five claims, the Organization accused the Carrier of depriving
t he Claimants of work historically reserved to the Cl er ke. These references
sufficiently apprised the Carrier of the pature of the claims and the portions’
of the Agreement which were purportedly violated so the Orgarnization fulfilled
the minimum requirements f Or specifying the alleged contract violations.

The issue-is whether each of-the sixteen communications was atrain
order Or whet her, asthe carrier asserts, the messages ware conveyed f or
pm poses of informationonly. From along |ine of Third Division cases, a
t WO part test has evol ved t 0 determine t he character Of acommnication. TO
bring the conveyance of any of the messages within the excl uSi ve province of ~
t he operators, the Organization must prove that:. 1.) the pimery purpose of
t he commnication Was to control o directly af f ect wransportation, end 2.)
t he nature Of t he message-inherently -required-thet-a-record has-been:or:should .. --_=
have been preserveds: :Third Division Awards Noi:5:81=({Boyd)};: Now:1OkSh (Wilson); :-:=
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Fo. 12116 (Dolnick); NO. 15738 (Kenan); No. 16685 (Dugan); Fo. 16898 (Franden);
and Ho. 21858 (Scearce). This Board bas given little credence to t he | abel

t he Carrier ?Laees ont he message but instead we have cONnsi deredt he funetional
attributes Of the message. Al SO, thoSe communications whichonlyinci dental ly

affect the movement Of trains are not train orders. Third Division Awards

No. 10699 (Hall); No. Luk8L (Wolf).

In the absence Of other probative evidence, we are confined to
determining the character of each communication solely by looking at the nmes-
sages on their face. Third Division Award No. 18297 (Dolnick). Aft er care
fully reviewing each communieation, ve f£indthat only two of the sixteen
messages conclusively satisfy both parts of the asbove t est. The message on
May 21, 1978(C ai mNe. 1) changed t he loeation Where a train shoul d set of f
cars and the message conveyed on May 20, 1978 (part of Claim No. 2) was a
direct order to an engineer to rum his train ahead of another train. The
ot her fourteen messages concerning the location of trains, t he condition of
track, the method of moving cars onto a siding, track maintenance, and per-
somel matters were conveyed only for informetion rurposes. Third Division
Awards NO 11808 (0'Gallagher); No. 12607 (Dolnick); Ro. 13500 (Moore); ard
No. 15688 (Kepan), Thus, we must deny Claim Nes. 3, 4 ad 5 as well as the
May 19 portion of Claim No. 2.

Because Claimant Li tt| et on (Claim No. 1) wason hisrest day at
the time the train crder was communicated, Rule 34{c)expressly governs the

amount of conpensation due t he Claiment and his Cl ai mis sustained to that ex-
tent.

In Claim No. 2, the Organization urges us to compensate the operator
on duty for one day's pay for t he viclaticon which occurred On May 20, 1978.
Ther el S N0 speeific mrovision in the applicsble Agreement to Justify such a
remedy. 1he recerd does Not di SCl 0Se hov much time i t took to handle t he train
order, W¢ cannot speculate how much time was consumed. In the altermative,
Petitioner asks US to allow compersation for at least a call if NOt the full
ei ght hour s specified in the claim apd they direct our attention to Award 23318
where such a payment was made by this Board. Therefore, on the basis of
Award 23318, as well ast he several on-property settlementai nvol vi ng similar
situations which have been cited t O ua in this use, we will allow a "eall” for
the May 20th porti onor Claim No. 2,

TO recapitulate, Claim Fo. | | € sustained as outlined above; Claim
No., 2 is denied for May 19th and sustained for May 20th as ocutlined above;
d ai m Roe. 3,4 apd 5 are denied.

arn—

FIOOINGS: The Third Division of the Adjustment Boerd, upon the whole
record and all the evidence,finds and holds:

That t he parties waived oral hearing;
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That t he Carrier apd the Enpl oyee involved in this di spute
ar e respectively Carrier and Employes within t he meaning of the Railway
Labor Ad, as approved Jume 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agresment was Vi 0l at ed;

AWARD

Claim No. L 4sSuUSt ai nedin accordance withthe(pi ni on.
ClaimNo. 248 sustained i N accordance Wi th the Opinion.
Claim Kos. 3,hand Sare denied.

NATIONAL RATLRCAD ADJUSTMENT BOARD
By Orderof Third Division

ATTEST: Acting Executive Secretary
Hational Railroced Adjustment Boaxd

j,lf_%

erarie Brasch - Administrative Assistant

Dated at Chicago, Illinois, this 28th day of April 1982,




