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John B. LaRocco, Referee

(Brot herhood of Meiotenance of WAy Employes
PARTIES TC DISPUTE: (

(The Denver and Ri 0 Grande Wstern Railroad Conpany

STATEMENT OF CLAIM: "Claim of the System Conmittee of the Brotherhood that:

(1) The suspension of twenty-one (21) days inposed en Section
Laborers R D. Porco, K D. Armenta and R L. Quccione for "allegedly failing
to attend to their duties' was capricious, arbitrary and based upon unproven
and di sproven charges (System Files D-58-79, D-59-79 and D 60-79).

(2) The claimants shall have their records cleared of the charge
pl aced against them and they shall be conpensated for all wage |oss suffered.”

OPTNION OF BOARD: This case is the consideration of clains brought by three
Section Laborers stationed at Saiida, Colorado in the Track
Subdepertment. The Carrier charged the Claimants with failure to attend their
duties at 3:40 p.m on Friday, Novenmber 9, 19'79. As the result of an investi-
gation hel d on Novenber 15, 1979, each Cai mant was assessed a 21 day suspen-
sion.

Claimants are regul arly assigned to the 7:30 a.m to k:00 p. m shirt.
On Novenber 9, 1979, Cainants' Forenman was absent in the afternoon but before
| eaving he instructed the Claimants to spend the remainder of their shift
cleaning crossings and cleaning and oiling switches in and near the yard.
About twenty minutes before the conclusion of their shift,' the Roadnmaster ob-
served the Claimants sitting in the O d Roadmaster's Cffice.

According to the Organi zation, each O aimant had a legitimate reason
for his presence in the Ofice. Cainmant Porco was allegedly trying to order a
speaker for the crews truck. Caimnt Quccione had just driven O ai mant Porco
back to the yard after leaving the truck at a local service center. Cl aimant
Armenta wanted to obtain a switch key to oil switches which they had previously
cleaned. The Carrier contends all three Oaimants should have been outside
working in the yard pursuant to their Foreman's directive rather than wasting
valuable tine waiting for the expiration of their shift.

At the time of the incident, Caimnts were not working in the yard

)
.

which was contrary to their Foreman's instructions. W realize that the daim .

ants were working wthout their imediate supervisor and, at tines, theﬁ bad
to resort to therr own judgnent as to how to performtheir assigned tasks.
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On Novenber 9, 1979, the crew s truck devel oped nechanical problens so it
was reasonable for the Claimants to make sure the truck received the neces-
sary service and was left at the shoP for further repairs. However, once
they returned to the yard, they should have resumed their work on the
switches. The fact that the Roadmaster found all three Claimants in the
Office at precisely the same tine was too coincidental. None of the Claim
ants' excuses effectively explain this coincidence. Therefore, the Carrier
has submtted sufficient evidence to denonstrate that Caimnts commtted
the charged infraction.

The next issue is whether the penalty was commensurate With the

proven offense. In this case, the Caimants have accunul ated sany years of

satisfactory performance. On the day in question, the Caimnts conpleted

virtuallyall their assigned duties. Since the offense was relatively mnor,

a 21 day suspension was excessive and unduly harsh. Under the circunstances,

a seven cal endar day suspension woul d be the maxi mum reasonable penalty the

Carrier could assess and, thus, we wll reduce the suspension from 21 days to seven
calendar days. Each O ai mant shal | be conpensat ed for work days within t he

fourteen calendar days at the rate of pay in effect vhen they served the suspension.

FIUDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes Wi thin the neaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein;, and

That t he Agreenent was viol at ed.
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Claimsustained in accordance with the QOpinion.

NATI ONAL RAI LROADADSUSTMENT BOARD
By order of Third Division

ATTEST: Acting Executive Secretary L e
National Railroad Adjustnent Board 4/ Seten S
i
By ;&/ (NFter L "
ogemarie Brasch - Administrative Assistant DI

Dated at Chicago, Illinois, this 28th day of April1lgde.



