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Martin F. Scheinman, Ref eree

(2rotherhood Of ilaintenanceof Way Employes
PARTIZS TO DISPUTE: (

(Seaboard Coast Line Railrocad Conpany

STAT=MENT OF .ADM: "C ai mof the System Committee Of the 3rotherhood that:

(1) The Agreenent was viol ated when, on November 19, 20, 26and
27, 19TT, an employe j Uni or to Trackman K R. Pegues was used t0 perform
overtine service on Section Force 8031(SystemFile c-4(36)~-KP/12-6{78-24)7)

(2)Trackman K R Pegues shall be allowed thirty-six and one-hal f
(36-1/2)hours of pay at his time and one-half rate because of the violation
referred to in Part (1) hereof."

OPINION OF BOARD: Claimant, Trackman K R Pegues, was regul arly assi gned

- to Section Force 3031at Monroe, North Carolina. This is
approxi mately seventy mles fromhis residence. During the period of the claim
Claimant was permitted by Carrier to work on Section 8030which was |ocated at
Lilesville, North Carolina because of the work |oad onSection 8030and because

Section 83cwas |ocated closer to Claimant's residence. This was approxinately
33miles from hi s hone.

on Novenber 19, 20, 26and 27, 1977 Carrier used employes Who were
junior to Caimant, and who were not regularly assigned to Section Force 8031,
to performovertime service. The Organization asserts that Claimant was avail -
able and willing to performthe overtime work. Therefore,it asserts that
Carrier violated Rul e 28,Wrk on Unassigned Days.

Carrier, on the other hand, insists that Claimant was not entitled
to the work account he had never worked on Section 8031i.For this reason, it
asserts that the Section Foreman of Force 8031 was never advised of Clainant's
t el ephone nunber or of any way to contact O aimnt.

Carrier argues that on three of the claimed dates, November 20, 26
and 27, an energency situation existed because of broken rails. Faced with the
emergency situation, carrier called the closest availabl e enpl oye.

Further, Carrier asserts that the Foreman of Section 8031 understood
that O ainmant was employed by an independent railroad contractor on the dates
in question. Therefore, the Foreman determined t hat Claimant was not avail abl e.
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Wrk on unassizned days i s covered by rRuiz 23, it states:

"Wiere work is required by the carrier t 0 be performed
on a day which is not a part of any assignment, it wmay be
verformed by an avail abl e extra or urassigned employee
who will not otherw se have 40 hours of work that week;
inall other cases by the regul ar employe.™

_ A reading of this provision |eaves little doubt that Claiment had a
right to be called for the work. He was regularly assigned to Section Force
3031. The work to be performed was the regul ar work of that mang.

The fact that Claimant did not actually work on that Section is of
no momert. After all, nothing intine plain language of Rule 28makes the
assi gnment of work dependent upon where the employe Was working. instead, it

turns On an employe's assignment. | the parties intended such an interpretation
they woul d have so indicated. They did not.

_ Thus, C ai mant, the regul ar assi gned snploye On Force 5030 Was en-
titled to be called.

_ Carrier argued that Claimant was not available to performthe work.
This contention is wthout nerit.

V& have consistently held that a carrier nust make a reasonable effort
t 0 contact an employe. See Awards 1627sand 20119, Hormally We have reguired
more than single attenpt to contact the employe. (Award 22966), Here, the
Foreman did not attenpt a single call. W are sinply not persuaded that a
reasonabl e effort was made to obtain Caimant's nunber and to contact him
(See Award 22014).

Carriexr's argunent that the Foreman "understood” that the Claimant
was enployed by an independent contractor at the time is also unpersuasive.
There Is no evidence to support the Foreman's belief. In fact, the record
indicates that Caimant was available for the days in question. As such,
we must conclude that Cainmant was available.

cal l ed on Novenber 19th. The only work performed was ten (10) hours of un-
| oading ballast. C=der no reasonable interpretation can this be viewed as
energency work. The work was schedul ed in advance. Thus, the tinme it tight
have taken Claimant to travel to the location is irrelevant.

As far as the clainmed dates, we see no reason V\,hg Claimant WasS not

As to the other claimed dates, we nots that part of the work on
November 26th was spent unl oading bal last. For this period of time, the same
rational e underlying our reasoni ng regarding Novembver 19 appl i es.
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. The work perforned on Zovezber 20 and 27 was repairing broken
rails. Fart of the tine on Xovember 26th was al so spent revairing rails.

Carrier argued that the work was energency in nature, requiring
that it call the closest available enploye. %e must conelude that an aralysi
of these particular facts indicates that Carrier could not disregard <h=
seniorityprinciples of theAgreenent.

First, the evidence presented is insufficient to carry Carrier's
burden of establishing that an energency situztionexisted at all. There is
nothing t0 suggest the [ocation or significance of the broken rail. Cleerly
a broken rail, in itself, does not constitute an emergency. 3ee Award 26310,

Second, we note that Carrier called in other employes frem great
distances to performthe work. For exanple, Trackman J. W. RODinson, who was
regul arly assigned to Section Force £030, was called in even though he Iived
ssm | es fromionroe. We Sinply are not convinced that circumstances presented
warrants calling in a man froma different gang when both had to travel such
great distances. Stated simply, we are not persuaded that Carrier has met
I'ts burden of showing that it had sufficient basis for disregarding the prin-
ciples of Rul e 28.

For all of the foregoing, we will sutain the eclaim as presented.

TDINGS: The Third Division of the Adjustnment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Zmployes involved in this dispute are
respectively Carrier and Employes W t hi n t he neani ng of the Reilway Labor
Act, as approved June 21, 193h4;

That thi s Di vision of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreenent was viol ated.
A WA RD

C ai m sust ai ned.

NATIONAL RAILROAD ADJUSTMINT 20ARD
By Order of Third Division

ATTSST: Acting Executive Secretary
Nati onal Railroad Adjustnent Board

By & fﬂ,&/@é

~—R emarié Erasch - Admnistrafrve Assistant
{

e

natad 2+ (hieasn. Tllinois. thi s 28th day of April 1982.






