NATIONAL RAILROAD ADTUSTMENT BCARD
Avard Mumber 23856
T™HIRD DI VI SION Docket Number CL-23868

T. Page Shaxp, Ref eree
Brot her hood of Railway, Airline and Steamship C erKks,

Freight Handlers, Express and St ati on Employes
PARTI ES To DI SPUTE:

(The Baltimore ad Ohio Railroad Company

STATEMERT OF CLAIM Claim of the System Comnittee Of t he Brotherhood
(6G1~9335) that:

. (1) carrier violated the Agreement between the Parties at Willard,
Chio, whenit "stepped-up" M. Paul E, Winans, incumbent Stock C erk position
C-197 at the Main Store Room, rated $54.41 per day, to a vacation-vacancy arising
On General Foremen Motive Pwer Store Roem position C-182, rat ed $56.90 per day,
per his request, for £ifteen (15) work-dates - Cctober 10 threugh Cctober 28,
1977 = and required Mr. Winans to work hoth Genersl Foreman MotivePower St ore
Room posi tion to whi ch stepped-up, and the Main Store Room Stock Cark position
vacat ed, failing and refusing t 0 £111 Stock C erk position C 197 vacaney With
M. M. E. King, t he senior regularly-assigned employee WhO WasS ON record as
desiring to fil |’ short wvaeaney on Stock O erk position c-197, and

(2) Because of such impropriety, Carrier shall now be required to
compensate Mr. Paul Z. Winans an additional ei ght (8) hours' pay ($5b.41) for
each date: october 10, 11, 12, 13, 14, 17, 18, 19, 20,21, 24, 25 26, 27 and
28, 1577, and

(3) carrier shal| compensate Mr. M. E. Ring eight (8) hours' pay
atthe rate of time and one-half ($8L.61): Cctober 1o, 11, 12, 13, ik, 17, 18,
19, 20, 21, 24, 25, 26, 27 and 28, 19TT.

OPINION OF BOARD: Claimant (Wimaus), aStock C erk, was assigned the pesitionof

o General Foreman MotivePower for aShort vacancy whem thei ncumbent
of that position went on athree week vacation. Claiment voluntarily sought
the position Of General Foreman by filing a written request with the designated
officer pursuvant to Rule 2k of t he Agreement, After he was working the Foreman
posSi ti on therei S muich disagreement about what happened.

It IS undisputed t hat whil e Claiment (Winans) hel d t he position of Foreman he
performed some Of the duties that are also performed by hi s Stockman position.
The Organization contends that Claimant (Winazs) wasworking the two positions and re-
futes the carrierts position t he Stockman position was "blanked"”, The Qrgani-~
zation alsocontends that O ai mant (Winans) was removed fromthis position (Foreman) anc
required t 0 work t he Stockman position. This, it is submtted, isinviolation
of Rule 24(Db) which provides, ia pertinent part, “an enpl oyee hel d off or renoved
fromhis regular position and required to £111 avaceney...is entitled to a mni-
num of eight (8) hours' pay at pro rata rate for each position." Therefore, the
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Organization clains that Cainmant (Wnans) is not only entitled to the Foreman's rate
which he had been paid but additionally for eight hours' pay for the fifteen

days ONn t he Stockman's position., Additionally the Organization contends t hat

t he Stociman's position Was hewer blanked and that anot her C ai mant (King),a yard
clerical, who had sought the short vacancy on the Stockman position pursuant

to Rule 24 should have been given that position. Fifteen dayspay at the rate

of the and one half are sought forthi s Claimant (King).

The Carrier states that the Steekman C ai mant (Wnans) was noved t 0 the posi -
tion of Foremsn end was paid the forenen's zate for the eatire peri od and was aever
removed fromthat position. The stockman functions that were perfcrmed by this
Claimant are al | eged to be part of the normal duties of the Foreman' and are not
intermingied Wi th't he duties of the Stockman. The Carrier states that the posi-
tion Of Stociman was blanked as it had a right to do so and consequently there
Was NO stockman vacancy. Furthermore, the Carrier contends that if t he Qlaiment (Wipans)
in his position of Foreman was required to do work exclusively to his ol d pesition
of Stoclkman, such comduct would be permissible because of Rule 5 and Rule 16 of
the Agreement. ‘e Carrier states that since there was no position open, the
Stockman's position having been bl anked, there was mo position for the yard clerk
Claimant to move t0 and consequently no violation of the Agreement.

The proof that the Agreement had been violated submitted dy the Organi-
zation were affidavits by seven storeroom employes, including the regular incum-
bent oft he Foreman position, which stated that the duties of Forenan and Stockman
are not intermingled., The Carrier states that its investigation revealedt hat
“both the Stocicmen and Foreman posSitions include duties of ordering and issuing
material, taking St OCk and heniling of related paper work.

This Boaxd Wi | | not consider t he position t hat Rules 5 and 16 woul d
insulate t he Carrier from claims even if t he position of the Organization is as
stated. No mestionof these rul es was raised on property and precedurally can=
not now be ralsed at this time,

Nowhere i N t he Agreement ist her e a provision which prohibits the
"blanking" Ofposi ti ons. Absent sueh prohibition this Board considers it a
right of the Carrier to | eave positions unfilled or blanked. Asthe Carrier
statedinits submission it coul d have blanked t he Foreman's position, ard
under the t er ns of t he National Vacation Agreement coul dhave had ot her employes
perform 25% Of the work of that unfilled position. This the Carrier did not do.
I't further states that if the Organization's position be taken literally, the
Claimant would have been moved back to hisStockman position ardt he For eman
position would have been blanked and t he onl y variancefrom the Agreement would
have merely been an overpayment to Claiment.

The Board reeds Rul e 24(b) as stating that if Claimant bad been noved
back (held off or removed fromhi's Foreman position) and required to work the
Stoclman position he would beentitled to eight hours' pey at aproratarate
for each position. It is clear from the correspondence of the Carrier that
the Carrier alweys considered t he Stockman Claimant (Winamns) as filling t he position of
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Foreman, The Carrier clains that he was working some duties of that position

whi ch are not intermingled With the duties of the Stockman position, but which

are the same as some of the duties of the Stockman position. Tre C ai mant (Wipans) was,
for the three weeks in question, £illing the Forenan position,

The issue for this Board was te deci dewhet herboth the Foremen
position and the Stoekman position have siml|ar stociaman duties. Initial
correspondence of the carrier stated that each position had similar but not
intermngled duties. TheOrganization submitted proof throughthe affidavits
that the duties were not intermingled., The natter was clarified by the |etter
of Sept enber 18, 1979 fromthe Carrier's Director of Labver Rel afions to the
General Chairman of the Qrganization. This |etter stated:

~ W have agai n investigated the circumstances surroundi ng
this clai min 1ight of the all e?atmns contained in your |etter
of July 31, 197T9. The |ocal officers absol utely insist that
despite the affidavits attached to your letter, the Foreman-
Stockmen position at Willard iS required from tinetotineto
assi st the Stockmen in the performance of their duties and the
work required on those latter assignnents is, therefore, also a
part of the Foreman-Stockman position."

I't does not followthat because a Foreman iS required to assist a
stockman i N hi s duties such assistance becomes part of the Foreman's duties
independant Of a stockman t0 assist. Inthis case there was uo occupant of
t he Stockman position, therefore no one to assist. The Foreman during this
time performed some Of the duties of the Steckman position. The next issue

for t he Board to discuss ist he quantum of work allowed to be performed on a
" bl anked" position.

The arganizationts contention that C ai mant (Winans) WaS removed from (€
Foreman position and placed back on his Stockman position is not only refuted
by the denial of the Carrier, dut is further refutedby the fact that he was
pai d the Foreman rate for the entire period. |f such a claim were to be sustai ned
the Organization woul d have to prove that the primary duties of O ai mant {Winans)
during the time at issue were stockman duties and that any performance Of Fore-
map duties occupied a smal) portion Of Claimant's work shift. Nowhereinthe
record is there any proof of the amount of time t he Claimant (W-) spent perform n%
duties of the Steckman position. It is only established that O ai mant ﬁWina.ns) wor ke
part Of the tine doing the duties of the bl anked position. The Beard hol ds
that he was not held off or removed from his regular position, which for the
t hr ee- weekper i odwas the Foremen position, therefore Rute 24(b) wasnot viol ated.

Because t he Stockman position was werked i N part and was not the -
bl anked, it shoul d nave been awarded to the Yard Clerk (King). W agree with the
rational e of the Board in Awar d 15459 which stated:
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"This Board can find nothing i n the Vacati on Agreenent
or the Cerks' Agreement which could permt it to apply the
same regime t 0 vacant poSi tions created by a regular em-
ploye's moving fxrom hi S j ob to occupy a vacationi ng employe's
position. The Referee regrets this, believing that the
"burden test” of Article 6 and the "25 percent of the work-
| oad test" of Article 20(®) contribute to the economical
utilization of aCarrier's forces at no disadvantage to its
employes. Nevertheless, the tests of Articles 6 and10(b)
can be extended to the present situation not by this Board
but only by agreenent between the parties.”

In determining t he damages to t he t wo Claimants, t hi s Board can find
and has been subm tted no pertinent provisions i n the Agreenent to determne
how compensation should be made to the O aimants, therefore we wll be governed
by the "make-whol e" concept of damages. The StockmanClaimant (Winans) has suffered no
loss. As woul d be the case if he had been the regul ar occupent of the Foremen
position temporarily assigned to a | ower rated position, he has been paid the
rate Of the Foreman position. The Yard Clerical Claimant (King) is awarded the dif-
ference between what he woul d have earned for the tine in question in position
No. 6038 and hi s regul ar assigned position.

FINDINGS: The Third Di vi si on of the Adjustment Boerd, upon t he whol e

record and all the evidence, finds andhol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved In this dispute are
respectively Carrier and anloies wi t hi n the meani ng of the Railway Labor
Act, as approved June 21, 1934;

That thisDivision of theAdjustment Board hasj uri sdiction
over the dispute involved herein; and

That t he Agreement WaS violated.
AWARD

Claim sust ai ned inaccordancewi t h t he opiniomn.

NATIORAL RAILROAD ADJUSTMENT BOARD
By Orderof Third Division

ATTEST: Acting Executive Secretary T
National Bailroad Adjustment Board /// T;_E Cs Ve
.//_j / . ‘/’ i

e brasch - Administrative Assistant G



