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T. Page sharp, Referee

(Brotherhod of Sailway, Airline ami Steamship Clerks,
(Freight Handlers, mss ard StationEi~ployes
(

ClaImof the System Camittee of the Brotherhood
(CL-9344) that:

(1) Carder violated the Agreement between the Parties when it
required M. EL Novosel, Jr., Clerk-Caller, DePorest Junction, Warren, Ohio,
to appear for investigation in connection vith theft SINI cashing of company
paydrdts frmtEaselton  YardOffice, Youngstwn, Ohio; s& arbitznrily,with-
out justification, imoked penalty of dismissal on him on January 8, 1980, and

(2) Because of such impropriety, Claimant M. E. Novosel, Jr., shall
be reinstated to service of &rrier with all rights unimpaired, his service
record dkared or the charge, and he shall be axupensated for all Idme lost.

OPIKtOiVC@'B~: cle;tmast, Xr. M. E. l?ovosel, Jr., was employed as a clerk-
caller in Carrier's facility at DeForest Junction, Uarres,

Ohio, until he was dismissed frcw service on January 8, 1980 as a result of an
imestigrrtion held on December 20, 1979. Qaimsntwas charged with the theft
azrl cashing or pp-oll checks stolen from the Haselton Yard Office, Young&mm,
Ohio.

At the investigatlonaMr.WiLUe IKng testifiedthathe  hadbeen
giveaapaycheckp%yable toaG. C.Mike. This pay&&c and three others had
been stolen frcm.theHaeeltonYsrd Office ecmetimbetweenlO:GOE%l,  October26,
1979, anI 7:OOAM, Octobar27,l~g.  Xr.Kingtestifledthathe hdbeenglvcn
the paycheck by Clainantto settle aaebttbatCleimantasedMr.JEng.  Mr.iilng
testified thathewas toldby Claimant to take outwhatwas au& hinard ix give
CJlfdmnt the balance. Bywritten statementaMr.JosephMarnskin  stated t&&he
had talkedto Claimantbytelephone and Qsimantadvised tbathewas seding a
fellowwurker inwitha good psycheek tobe cashed attheHollywoodBar.  Mr.
t.laruskin cashed one of the payroll checks.

Petitloner.  raises. +&r-cpmceaural -issrlna. m&p&~ .&-its- argument .-
that Claim-ant was denled a fair-and im~lal. investi~tion,  to wit: (1) that

. ..- -

Carrier's refusal to sequester the witnesses was fatal to a “fair and impsrtial
investigation" (2) that the fact that hrrler did not cell all the lzaH%ee pos-
sfilyinvolved ixthe cheek or&&g transactionswas fatal toa "fatiand in-
partial" investigation ad (3) that Chrrier has failed to carry its burdenof
proof in the investigation.
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While the hearing officer has the authority to sequester witnesses
if he so &SireS, his refusal to do So does not reorder the investigstion void.
(Third Division Award 2l.288)

T%e contentiau of the petitioner that the Carrier was under a duty
to callallthewitnesses invulved inthe tzansactions 13withoutnerit. Tne
Carrier is entitled to call only those witnesses it seems necessary to the

x

The Claimant knous the charges against him arid if he deems it neces-
zto have vltnesses who might help his case it is his responsibility to
secure the appearance or such vltnesses or at least secure statesbents from
tiLesrune.

The Carrier utilizedwritten statementa from several'idividuals
who did not personally appear at the investigation. It has long been held
that such statements maybe submittedas evidence amiappropriataveight
villbe gfventothem.

As to the contention that the Csrrier failed to carry its burden
of proof it has long been the rule in the lhini Division that if the evidence
is not arbitrary or ~prlcious, then the decision of the Carrier is not ti be
disturbea. (ThirdDlvlsionAva?d~  1559&15X3). This Boardbelieves that
there is ample evidence inthe records thatClaim3ntgave  the pychecksto
others to cash ad facilitated the cashing of the same t0 Substantiate that
the finiings of the hearing officerwere  notarbitraryand caprici~us~  Eased
upon these fwts this Baud will not upset the Ju&ment of the hearing officer.

~---

FINDIXGS: Ihc Tl&dDitision of the Ad,justmnti%ani, upon the vhole
record ani all the evidence, fin3.s an3 holds:

Thatthe pestleswaived oralheering;

~tthe~~~theEaployesinrolvedinthisdispute
are respectively t%n%erd Employee vithlnthe meaning of the Failway
Labor Act, as approvedJune 21,193k;
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NATIONAL RAILRde ROARD
By Ortkr of 'IhFrd Division

ATEST: Acting Fkecutive Secretary
lT~tionalIhrilroadAdjus~ntB~


