
NATIORAL RAlLRoAD ADJosm B0AP.D
award Number 23858

TlilRD DIVISION Docket Number CL-23906

T. Page Sharp, AXeferee

Brotherhood of Railway, Airline and Steamship Clerks,
Freight Handlers, Express axi Station Employes

PAR~l!3DlSPU'l!E:(
(Norfolk ani western Rsilslay fhlpmly

STAWQF(‘;;zAIM: Claim of the System Coamlttee of the Brotherhood
(GL-g$!o) that:

1. Carrler violated the Agreement between the parties when on
AprU 24, 1979, they erbibarily ami capriciously assessed CZerk C. A. Eckelberry
fifteen (15) days deferred suspension.

2. CUrlerls action was unjust, unreasonable ad an abuse of carrier's
discretion. The disciplinewas assessedafter the hearing clearlydisproyed the
-ge.

.
3. Claimnt's reti shallbe cleared of this charge and cafiier

&all caspensate Ms. Eckelberry for all time lost as a result of their arbitrsry
action.

OPINIOR OF BOARD: Claiswurt, C. A. Eckelberry, held the position of operator-
&srk *Ru",Larrrin,  Ohio,when shewas notifledthata truck

haulinga30forrtaailbcotwass~andthassilboetwaaonthemainIlPcof
the X?&olkamlWesternFMlway  Cmpany at the BeaverParkFmad crossing at
Lorain, Ohio. Subsequently train?2 SLThit the eailboatatthe crossing re-
sultinginsauepersonalinjuryaRdextensive  propertydamage. Cl.alEantwas
cheged tat:

"You are hereby charged with your failore to notify the
cmwonthe~SLTEnginelWl~,thsta~ilboat~a
trai3arnrsob~~the~~MBintrachatthaBeaParPark
CFJSS~~~ LO&U, ohi0 OII NW 26,1x9 after iron WCI'B notiiid
by telephme of such obstructionatapproxkately  6kOA.M.
day 26, 1979 nh.tti you nare perfomhg service on the 3rd
trick posItion of operatcw-clerk, W office, brain, ado
aseigment f2amencing at 1159 Pa. piss 25, lgg, resulting
in P=P=+Y d-w d persollal Wary.'

A thcuoogh investigation was held ard as a result Claimant was assessed with
fifteen days deferred susperrsion.

While this wewas pen3ing at the WatSonalRailrad AdjustmentBoard,
Public Iaw Bosxd Iio. 2916  decided the petition of the Brotherhood of Locmwtivw
Er@neers onbehalf of Engineer I.L.zSpitella,who hadbeen the engineer on
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train 72 SLT when the accident In question occurred. The public Law Board
decidedagainstthe claimofMr.Zappitellaand  stated:

%r review of the record convinces us tbatonthe
date of the incident., the Qakaant had knowledge that the
crossbg was blocked. Iu spite of the short notice, and
the fact that the messages ma
distorted (but he did respond5

have been, to some extent,
, Claimant had sufficient

Wue ad disfance ta stop short of the coUsion.*

Basedonthe doctrine of collaterelestoppelthis  Boardaccepts the
fact the Engineer I.L. Zappitellabadbeennotified.

FE'fDINGS:  The Third Division of the Adjustment Board, upon the whole
recardarxlallthe  evidence, finis ardholds:

That the pa-ties waived oralhearing;

That the Ouri= ardthe Bqlsyes involved in this dispute
are respectively CarrierandEnployeswithinthemeaning of theRailway
Labor Act, as approved June 21, 199; .

That #is Division of the A(ijustment Boa%d has jurisdiction
over the dispute involvedherein;  and

That the Ageement was violated.

A W A R D

claim sustained.

NA!moRAL RAILROAD AnnJslMERT BOAFID
By Order of Third Division

Al’E3T: Acting Executive Secretary
National Failroad Ad&stment Board


