NATIONAL RAILROAD ADJUSTMENT BOARD
Award Nunber 23858
THIRD DI VI SI ON Dockat Nunber CL-23906

T. Page Sharp, Referee

E:Br ot her hood of Railway, Airline and Steamship O erks,
Frei ght Handlers, Express and St ati on Employes
PARTIES TO DISPUTE: (

(Nor f ol k and west er n Railway Company

STATFMENT OF mt:'.L.AIM: Claim of t he System Committee of t he Brot her hood
(6GL~-9380) t hat :

1. Carrier violated the Agreenment between the parties when on
April 24, 1979, they arbitrarily and capriciously assessed Clexrk C. A Eckel berry
fifteen (15)days deferred suspension.

_ - 2. Carrier's action was unjust, unreasonabl e ad anabuse of Carrier's
discretion. The discipline was assessedafter the hearing clearly disproved t he
charge.

3.Claimant's record shall be cl eared of this chargé and Carrier

shall compensate M5. Eckelberry for all time | ost asa result of their arbitrery
action.

OPINION OF BOARD. Claimant, C. A BEckelbexry, hel d the position of operator-
clerk "RU", Lorain, Chio, when she was notified that a truck
hauling a 30 foot sallboat was stalled and the sailboat was on the main line of
t he Norfolk and Western Railway Company at t he Beaver Park Roed Crossing at
Lorain, Ohio. Subsequent|y train T2 SLT hit t he sailboat at the Crossing re-

sulting in some personal injury and extemsive property damage. Claimant wes
charged that:

"You are hereby charged with your failure to notify the
orew on the T2 SLT Engine W 1522, that a Sailboat on a
traller was cbstructing the MW Main track at the Beaver Park
crossing Lorain, Ohio on May 26, 1979after you were notified
by telephone of such cbstruction at approximately 640 AM.
May 26,1979 while you were performing service on the 3rd
trick position of operator-clerk, RO of fice, brain, ohio
assigment commencing at 1159 P.M. May 25, 1979, resulting
in property damage and persomal injury.”

A thorough investigation was held and as aresult Caimant was assessed with
fifteen days def erred suspension.

. While this case was pending at the Ratiopmal Railroad Adjusitment Boerd,
Publ i ¢ Law Board |i0. 2916deci ded the petition of the Brotherhood of Locomotive
Engineers on behalf Of Engineer I. L. Zapitella, who had been t he engi neer on
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train 72 SLT when the accident in question occurred. The Publie Law Board
decided against theclaim of Mr, Zappitella and St at ed:

"our review of the record convinces us tbatonthe
date of the incident., the Claimant had know edge that the
crossing was bl ocked. Im spite of the short notice, and
the fact that the messages may have been, to sonme extent,
distorted (but he did respondy, C aimant had sufficient
time apd distance to St op short of the collision.™

Basedont he doctrine of collateral estoppel this Board accepts the
fact the Engi neer I. L, Zappitella had been notified.
FINDINGS: The Third Divi sion of the Adjustnent Board, upon the whol e

record and all the evidence, finds apd holds:

That the perties wai ved oral hearing;

That the Carrier ardthe Employes invol ved in this di spute
arerespectivel y Carrier and Employes within the meaning Of the Railway
Labor Act, as approved June 21, 1934;

That thds Division of the Adjustment Boaxd has j urisdiction
over t he di sput e involved herein; and

That the Agreement was viol ated.

A WA RD

cl ai m sust ai ned.

KATIORAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
Nat i onal Railroad Adjustment Boar d

Dated at Chicago, Illinois, this 28th day of April 19&‘-. ///::'C Efis e TN
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