NATI ONAL RAILRCAD ADJUSTMENT BOARD

Awar d Nunber 23859
THIRD DI VI SI ON Docket Number CL-23938

T. Page Sharp, Referee
EBrotlgerhood.of Railway, Airlineand Steamship O erks,
Frei ght Handlers, Express and St at i On Employes
PARTIES TO DISPUTE: E
Bessemer and Lake Erie Railroed Compeny

STATEMENT (F CLAIM: Cl ai mof the System Committee Of the Brot h&hood
(GL-9360)t hat :

1. Carrier violated the effective C erks* Agreement when, effective
April 28,1979, it converted fornmer seven day positions at Albion, Pemnsylvania,
into five and sir day positions and required employes at anot her | ocationto
perform work normally performed by theregul ar employe on Sat ur days and Sundays.

2. Carrier shall mow compensate Clerk K. R. Raymond, and/or his suc-
assor cm sucaesore in interest, mamely, any other employe Or employes Who
have stood in the status ae Claimant and assuch have been adversely affected,
for eight (8) hours' pay at the time and one-half rate for April 29, 1979, and
for each and every Sunday thereafter that ali ke violation occurs, to bede-
termined by aj oi nt check of the Carrier's records.

3. Carrier shall now compensate Clerks A F.¥aples and
Je Lo Motzing, Jr., and/or their sucassor ar sucassorsim interest, nanely,
any other employe or employes who have stood in the status as Claimant and as
such have been adversely affected, f Or eight (8) hours® pay at the time and
one-half rate for April 28 apd 29, 1979, and f Or each and every Saturday and
Sunday thereafter that a like violationm occurs, to be determined by & | Oi nt
check of the Carriert's records.

QPINION OF BOARD: The Carrier maintains facilities at Albion, Pemsylvania,
Inthe past these facilities had been manned by a clerical
staff which oper at ed on a twenty=-four hour per day, seven day per week schedul e.
Scme of the duties Of the clerical staff at thi S location include inputing and
outputing data by means of a cathode ray tube (CRT) concerning the arrival and
departure of trains, The Claimants in this case are the three clerks who are

the incunbents of the first, second and third tricks. These positions had been
furnished with relief on Saturdays and Sundays.

On or about March 31, 19T1 the Carrier abolished t he reliefpositions
and made the first trick position asix day assigmment with a rest day on Saturday.
The second and third trick positions were made five day assigrments with rest days
on Sat urday and Sunday.
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on April 24, 1379 t he Carrier posted anotice which read:
"Subj ect Weekend Computer Reporting - ZF Office

Effective immediately, during weekend operati ons ( Sat ur days
and Sundays), in which there are turn3 Of no clerical coverage
at Shenango, Al bi on and Conneaut yard offices, d& office will
make input o the (&TC system fromexi Sting conputer inventory
pertaining to varions train movemenis involved.

This is to i ncl ude initiating of trains, (09) for Drag or Pool
crews, forms 10 and 1L building of train consists from track in-
ventories and departures (18)ef sai d trains, Advance consi sts
of trains which you handl e shoul d besent t0 next work point as
determined from work message. Al SO, consists of trains from
Conneaut, Al bi on or Shemango vhi ch you buil d should be seat to
t he respective yar d printer from which the pickup is being made.

CID will provide awor knessage to HF which specifies track
to De picked up, number of cars bydestination, and all of the
work he has laid out for given erew working at point where clerk
I's not om duty.

Whenat all possible, CI should notify what tracks atrainm
I S setting off on for crews arriving Albion or Conneaut when
RF is required to report arrival to these %two areas. This shoul d
al so include cut numbers f Or crews making t Vo Or nare track sete
offs within agi venyard.

HF office, after arriving trai ns t 0 Albion or Comneaut should
send a 51 track list to the yard printer after reporting the
(19) arrival.

CYD ahould work with yardmaster to coordimate pi ckups and set-
offs of ears at Albion and Comneant to have adequate information

t 0 movide HF,

If there are any questions, please contact me,"
(underscoring | n original)

Thi s procedure had t he ef fect of transferring the former relief work
(with the exceptionof Sunday for the firsttrick) to Greeaville, Pennsyl vani a,
sonme farty miles away.

The position of the Organization is that this handling of wor kby t he
clerical forces at Greenville isviol ative of the Rul e 4(b) of t he Agreement be-
tween t he parties which comes from t he Forty- Bour ek Agreement. This rule
reads:
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Wrk on Bl anked Rest Days

"(v)s Wiere work i s required bTy t he Company t 0 be performed
on a day which is not a part of any assigmment, it may be per=
formed by an available unassi gned enpl oyee who wi || ot herw se
not have forty (40) hours of work that week; in all ot her cases
bythe regul ar enployee.”

The Carrier denies any violation oft he Agreenent if the type of work
done by clerks at Albion Yard is done on the weekend byclerksat HF office in
Greenville. |ts positionis that the work has been assigned to these elerks
and t’:l(e )cannot be "work which i S not part of any assignment" as proscrided by
Rul e 4(b).

This Board cannot consider the merits of the alleged contract violation
in this case. Paymemt | S claimed for one Claimant for eight houxrs' pay for
April 29, 1979, and for each Sunday thereafter if a violation occurs. The sane
istrue for the other two Claimants for April 28 and 29, 1979 and Sat ur days and
Sundays thereafter.

The specific elaims are based on the assertion of the General Chairman
in a March 14, 1980 letter to the CarriertsDirector of Labor Relations that
eight train movements occured i N Albioa Yard ont he secondand third trick on
the day of April 29, 1979 The claim is, however, not based on train movements
but is based on inputing and outputing data i nt o a cat hode ray tube. The Board
basnot been furnished anyevidence thatwouldestablish vhet her any work of
this mature was done at Albion or Greenville, Moreover, even ifit had been
established that any work was done at one or both of these locations, the Board
would consi der it necessary that it be furnished with evidence of vho did t he
work and the extent of the wark.

The function of the Board i S not teo seek evidence nor, im t he absence
of such, tospecul at e en an interpretation of the Agreement if certain facts were
true. Rather, the funetion of the Board is e consi der the evidence presented to
it and based upon this evidence,interpret the Agreementin this context to deter-
mine whether or not there was s violation.

Neither party has furnished the Board with evidence necessary f or deeci-
sion. However, the burden of proof rests with the Organization to prove all of
the elenents of its elaim. See Awards 20620, 20677, 20943, 21658 and & host of
others. This it has not done. Mewe assertions are not proof. For exanple,
see Awards12685, 19306 and 22204,

The Organi zati on confirmed that it had not furnished the necessary
evidence When it asked t he Board to ordexr a joimt check of the Carriert's records
t 0 determine vi ol ations. It has long been held that the Carrier i s not required
to make aj oi nt check of its records to0 hel p t he Organization establishits
claim, see, for exanpl e, Awards 1844T, 16675 and 153%%. This is not to say
that a joint check is mever required., If the only reasonable possibility of dis=-
coveringevidence which wouldenable t he Board to intelligently interpret t he
Agreement were through this -vehicle, the Board would -consider-the requests Sut-
in this case, i f there vas work Of the mature described bveing dome at HF office,
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it would have possibly been done by brothers of the Claimants at such offi ce.
Since the Organizatiom represents all employes in this craft and class, it woul d
have been no great task to ascertain if such work were deore at P of fice and ig
so who did it.

In its submission the Organizationcontends that the posting of the
notice which apparently transferred the relief work to HF Office LS per se a vi-
olation, The Board will not make decleratory Judgments. The claims allege actual
violations.

By not furnishing evidence which would allow the Board tointerpret the
Agreement in light of rel evant facts,t he Petitioner nas failed to carry its
burden of proof,
FILNDI NGS:

The Third Division ofthe Adjustment Board, upon the whole
record and all the evidence, £inds and hol ds:

That t he parties Wai ved oral hearing;

That the Carrier and the Employes involved in this dispute
ar e respectively Carri er and Employes within t he neani ng of the Railway
Labor Act, as approved Jume 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That t he Agreement Was not viol at ed.

AWARD
Claim denied.
NATIONAL RAILRCAD ADJUSTMENT BOARD
By Order of Thixd Diviaion
ATTEST: Acting Executive Secretary T T I -
Rational Railroed Adjustment Board P A AR 5%
‘ T
- i b
By (Al Atz | Looee
/dsemarie Brasch - Administrative Assistant o G ey

Dat ed at Chieago, Illinois, this 28th day of April 15&2.



