NAT| ONALRAILROAD ADJUSTMENT BOARD
Award Number 23860
THRD DIVISION Docket Nunber MW-23963

T. Page Sharp, Referee

Brot herhood of Maintenance of Wy Employes
PARTIES TO DISPUTE:

(5e Atchison, Topeka and Santa Fe Rai | way Company

STATEMENT OF CLATM: "C ai mof the Syst emCommittee of the Brotherhood that:

(1) The Carrier violated the Agreenent when L. T. Watley was not
promoted to B&B Mechanicin recognition of his seniority and request (System
File 14=S5-26-14/11-1740-40-14),

(2) The Carrier now establish aseniority date of August 8, 1979 as
B&BE Mechanic for Claimant Whatley and compensate him for the difference in
the rate he receives as B&B Hel per and the rate of B&B Mechanic begi nni ng
August 8, 1979 continui ng until he i s allowed to £111 position of B&B Mechanic.”

COPl NI ONOFBOARD: Claimant wasaB & B Helper with aseniority date of
Cctober 4, 1978« On August 8,1979another B & B Hel per
with a seniority date of October26, 1978 was premoted t0 B &-B Mechanic. - Bot h
hel pers had complied with Article |||, Section 1 of the Agreementby making
their desire to be promoted known to their Superintendent. Claimant was denied
t he premotion on t he grounds that he di d not merit premotion because of his
ability. Additional correspondence between the Carrier and the Organization
further revealed that Claimant had not demonstrated hisfitness and ability
and the Carrier had not been able to fully evaluate his fitoess and ability
because of excessive and | engt hy absent eei sm

Claiment countered that deci si on of the Carrier bysubmitting three
letters, two from B & B Mechanics who served as Relief Forewan apd one from
a B & B Foreman. These letters stated that in the opinion of the writer the
Claimant was qualified for promotion to B % B Mechanie,

It 48 a | ong established prineiple t hat t he determination Of fitness
and ability is a function of the Carrier. After this determination has been
made the burden of proof i S on the Claimant to establish that t he reason artic-
ulated by the Caxrrier was an arbitrary andcapricious exercise of juigment and
t he Claimant has the requisite fitness and ability t0 perform the job. See
Avards 12394,12338,12013 and ahost of ot hers.

| n this case Claimant relied on t he aforementioned letters to
establ i sh hi s £fitness and ability. 5e Carrier‘'sresponse was that it was
t he province Oof the General B & B Foreman and Assistant B & B Foreman to de-
termine the fitness and ability of an employe who sought promeotion pursuant
to Article 1, Section 1 of the Agreement. It wasadmtted that recommendations
of Foremen were considered but nowhere i S it.stated t hat such. recommendations
woul d be determinative.
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The record reveals a long history of absenteeismon the part
of the Claimant, This record is entire& consistent with the statement
of the Carrier that Caimnt had not denonstrated fitness and ability and
t hat the Carrier had been unable to eval uate the sane. Letters from col -
| eagues who had limited opportunity to supervise the workof Claiment are
not sufficientt 0 prove that Claimant demonstrated the requi Site fitness
and ability. A further claim was msde that Claimant had long years of ex-
perience before he joi ned the Carrier asanapprentice carpenter. This is
not relevant to the burden of proof because Carriercannot behel d t o know
what these outside duties were or how wel| he performed them The Carrier
can only observeClaimant's performance ON i t S property.

Carrier contends in its Rebuttal Subm ssion that Claimant had
not followed the mandates of Articles IIX, Section 1 of the Agreement in
that he had not submitted hi s request for promotion in writing te the Car-
rier. This was not raised in t he correspondencebetween t he parties and
wasnot utilized asareasom to deny the claim [If the request was not
in writing, this Board holds that the defense was waived by the Carrier
and Wi || not now be considered.

~ 'T™is Board holds that in view of all the evidence it will not
substituteits judgment for t hat of t he Carrier.

FINDINGS: The Third Di vi si on of the Adjustment Board, upon t he whol e
record and all t he evi dence, finds and hol ds:

That the parti es waived oral hearing;

That the Carrier and the Employes involved in this dispute
ar e respectively Carri er andEmployes within the meaning of the Railway
Labor Act,as approved June 21, 1934;

That thi s Diviaion of t he Adjustment Boexrd has jurisdiction
over the dispute involved herein; and

That t he Agreement Was not violated.

AWARD
Claim denied.
NATIONAT, RATLROAD ADJUSTMENT BOARD
By Order of Third Division
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Deted at Chicego, Tllinois, this 28th day of April.lofR.. - ==



