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T. Page Sharp, Referee

(Brotherhood of Maintenance of Way ~ployes
PARTIESltIDERJTE:(

(5e Atchison, Topeka and Santa Fe Railway Cmpsny

STA'EXEXTOF CUIM: "Claim of the System Ccmittee of theBrot.herhoodthat:

(1) The can‘ier violated the Agreement when L. T. Whatley was not
promted to B&B Mechanic ti recognition of his seniority and request (System
Filr 14-S&-4/S17~14).

(2) The Carrier now establish a seniority date of August 8, 1979 as
R?&Mechanicfor CldinantWhatleyand compsnsatehimfarthe dzifference in
the rate he receives as P&B Helper and the mte of B&B Mechanic beginning
August 8, 1979 continuing until he is allowed to fill position of B&B Mechanic."

OPINIONOFBOARD: Claimant was a B & B Helper with a seniority date of
October 4, 1978. On August 8, 1979  another B & B Helper

with a seniority date of October 26, 1978 was promoted to B &-B Mechanic. -Both
helpers had compliedwith Article III, Sectionlofthe Agreement  bymaking
their desire to be prauoted knoun to their Superintendent. Claimant wae denied
the panotion on the tgounds that he did not merit. pmmmtion because of his
ability. Additional cmreepodence between the auTier axrl the Organization
fbrtller-that-thaanot dewnstmtedhis fitness a&ability
a& the Csmlerhad notbeenable tofullyevaluatehls  fltiss andabiuty
because of erceselve ad lengthy absenteeism.

fXa&sant comtexed &at decision of the CXu-rle.r by submitting three
letters,tuofranB&BMechanicswho  servedas ReJlefFaremaaand  one from
aB&BForemm. ~eealettgsatatedthstintheopinioProfthewritertbe
Claimantwas qualifiedfor~tiontoB&BMechanlc.

It ie a long establlshd pdnciple that the det%nnlnation of fitrless
ardabilityis  a functlonofthe Wer. After this deterdnationhasbeen
n&e theburdenof proof is onthe Claimant to establish that the reasonartic-
ulded by the Carrier was an arbitrary and capricious exercise of judgment~and
the Claimnt has the requisite fitness ad abiUty to pcrfom the job. See
Awards 12394, 12338, 12013 ard a host of others.

In this case Claimentrelled on the aforementionedletters  to
establish his fitness and ability. 5e Carrier8s response was that it -was
the prwlnce of theGeneralB&B ForemansndAsslstantB&BFore~ntode-
terrdne the fitness ani ability of an employe who sought promotion pursuant
to Article III, Section 1 of the Agreement. It was admitted that reccmendations
of Foremnweze consideredbut nowhere is itstated that suck~remmnedatioions
would be deteminatlve.
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!Che record reveals a long history of absenteeism on the part
of the Claiment. This record is entire&y consistent with the ststsnmnt
of the Carrier that Claimant hsd not demonstrated fitness and ability and
that the krrlsrhsdbeenunableto evaluate the same. Letters frcm col-
leagues who had limited opportunity to supervise the work of ClaimEIllt  are
not sufficient  to prove that CLaimant dsmonstrated the requisite fitness
anI ability. A~~cla~vselsedethetClsimaKthedlongyearsof~-
perience before he joined the carrier as an awe&ice carpenter. This is
not relevanttotheburdsn  ofproofbecause Qtrrler cannotbe  held to know
what these outside duties were or hov well he performed them. The Carrier
can only observe Clduantls psrfcmxsnce on its poperty.

ovrier contends in its Rebuttal Submission that Claknt had
not followed the aadatee of Articles IT& Section 1 of the Agrwrnent In
that he had not sdxsltted his request for promotion in writing to the Car-
rier. 51s was not raised In the comespo~enw between the parties a&l
was not utilized as a res8on to deny the claim. If the request was not
inwriting, thisBoardhol.dsthatthe  defenscwasvaivedby  tha @crier
and will not now be consldsred.

ibis Board holds that in tisw of all the evidence it wlll not
substitute its ju&msxrtfor  that of the CWrier.

FINDINGS: The Thud Division of the Adjusimxt Board, upon the whole
record and all the evidence, fids and holds:

5at the parties waivsd oral hsaring;

llretthe cambrand thelbployes involvedinthie dispute
are respsctively  Carrier ad %ployeswithinthe mssningofths  Railwsy
Labor Act, as approved June 21, 1934;

That this Divlsioa of the Aajustment Board has juriediction
over ths disputs i.nvolvsd herein; and

That the Agreaelrt was not rl.olated.
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ATTEST: Acting I3xecutlve Secretary
National Fallroad AdJustmat Board
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,I?6 emrie Braaoh - &hlinistlatlve  Assistant


