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PAR- l'ODISPU?5:  (

(Iuinois Ter!didL Rail.road copny

sI!Am OF CLAIM: "Claim of the System Cclmittee of the Brotherhood that:

(1) The Qvrier violated the Agreement vhen It assigned an
employe with no seniority as a Large Machine Operator (Mr. R. Keel) to the
position of Large IWAim? operator (backhoe) on Janmuy 30, 31 and February 1,
1980 instead of assigning Large Machine Operator U. R. Burg thereto (System
File EFRR 19.980-14).

(2) CJ.abant W. R. Burg shall be allowed twenty-four (24) hours of
payatthelarge machine operator's stra1ghttU.e iate,ten (10)houcs of pay
at the large rawhine operator's time ad one-half rate and seventeen (17) hours
of pay at the Lsrge machine operatar's double-time rate bearuse of the violation
referred to in Part (1) hereof."

-OPINION OF BOARD: On January 30, 1980 a severe snowstorm hit the St. Louis area
including southern Illinois. This snowstorm complicated the

operatioaofthe  Illinois Terminal Canpanyandmade  necessaryexkenslve  snow re-
mval activities. %a~ snow removal~as  taking place at McKLnleyJunctionYards
at Uson, Illinois, which is twenty miles irom Alton, IUinois, where Claim-
ant was working. Thea is conflAt In-the evidencewhether operation ofaback-
hoe mvzhinewas  done in conjunctionwitha derallnrnt orwas utlllzed in snow
r-1, but the nrrchine was utllzlzed and operated by an employe who had senior-
ity as a Lab&r. The regular operatorhadbeenassignedto filla vacancyas
Track Foreman. The Crgmnisation claims thatCl.aimantwhoheld seniority as a
LargeMschineopcnr~shouldhsrabeenaplledtooparatcthcbadrhoc.

Although nrny defenses for utilizing the laborer are raised in the
submissio~~~,  the currespol3denw exchanged on the property establishes that
the hrrier relied onthe argumentS thatl)the senior.ltydistricts of the
CLaimantamitheLaborervere  different, therefore Claimantwouldhave no
preferential right to the job and 2) this was an ewrgency condition and Rule 6
of the applicable Agreement~speciflmlly nmndstes seniority filling of vacancies
if possible anddoes notapplyinaneaergenoy situation.

In the Agreement between the pxrties Rule 2 establishes classifications
of elnployes. Rule 5 confines the seniority tight of employes to their respective
Depsrizuent. Rule 4 states #at seniority starts in bulletined positions from the
date of the assigument. By inference the seniority which starts at the date of
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such assigment establishes a seniority right in one of the classifications
(A through C) under Group 2. Therefore Claimant had seniority in Group 2 B
aad the laborer in question had seniority in Group 2 F. Rule 6 concerns
utilization of these employes. It reads:

“(a) Except as provided in paragmphs (b) and (c)
of this rule, vacancies or new positions, if possible,
will be fllledby employes holding seniorityinthe rank
in which the vacancy or new position occurs. If not so
filled, they will then be filled by employes in succeeding
lower ranks in that seniority group, subject to provisions
of the promotion rule."

After the Organization refuted the Carrier's claim that Claimant had
no preferential seniority rights because of differing seniority districts the
matterwas droppedbythe  Carrier, appearing inno further correspondence or
the submissions of 0arrie.r. As previously stated many new nratters were raised
in the submissions and these matters will not be considered by the Board. To
raise new matters at that stage of the grievance process results in a proce-
dural deficiency. The Board only considered the defense that the weather con-
dition -ted an emergency which suspended the mandate of Rule 6.

TheBoard considered the facts that Clahanthad seniorityas a large
machine operator and the employe who operated the backhoe only had seniority
as a laborer. Qaimant should have been assigned to this temporary position
unless there was an emergency which would make it practically impossible to
make such assignment. The Boardwilltake judicial notice that severe snow-
storms in this section of the couutry are wt rare. Because of the necessary
time involved in implementing the assigmentmudatedby Rule 6 uoder these
circumstances, the Board will grant that the first day of the stem would make
it practically impossible to assign Claimant to operate the backhoe. Rowe?er,
absent a showing by Carrier that it was not possible for Claimant to travel in
a safe ami reasonable manner the tventy miles to Madison, Claim& should have
been assigned to operate the backhoe. No such showing was made, therefore
the Agreement was violated.

Elmheredoes the Organization point to any provi3ion3  of the Agreement
that would entitle Claimant for the gay-mant of the job that he worked plus the
payment for the job thathe shouldhaveworked. &me awards have held that if
the Carrier did not refute such a claim it will. be granted. See Award 21222.
lkthi3 ca3e the Carrier 3pecWcally  challenged the right to tuo paymeuts in
its letter of April 9, 1380. This Boardholds that the Agreementwas violated
and the Carrier should pay Claimant the difference iawhathewouldhave earned
as the backhoe operator and what he earned i&his regular assignment for the
days of Jauuary 3s and February 1, 1980.



hard Number 23861
Docket Number MW-23994

Page 3

PIXDINGS: The Third Division of the AdJffitment Soa,rd, ugoon the whole
record ad all the evidence, finds aud holds:

That the parties waived oral hearing;

That the Carrier and the ibployes iztvolved iz~ this dispute
are respectively Curies and i%ployes within the meaning of the Rsilway
Labor Act, as approved&me 21,193;

That this Division of the Adjustznent M has jurisdiction
over the dispute involvedherein;  axx3

That the Agreement was tiolated.

AWARD

Claim sustained in aceorclance with the Opinion.

NA!lToraL RAILROAD AikTmn.fJ%NT  BOARD
By Wder of Third Division

ATEST: Acting Executive Secretary
NationalR&lroadAdjustmentB~

sewbrie Brasch -

Dated at Cbioago, Rlinois, this 28thday of April19&.
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