NATIONAL RAILRCAD ADJUSMENT BOARD

Awar d Bumber 23861
THIRD DI VI SI ON Docket Nunber »W-2339k

T. Page Sharp, Referee

gBr ot her hood of Mai ntenance of Way Employes
PARTIES TO DISPUTE:

(I1)1inois Terminal Railroad Compeny

STATEMENT OF CLADM: "Cl ai mof the SystemCommittee of the Brotherhood that:

(1) The carrier violated the Agreement vhen It assigned an
employe With no seniority as a Large Machine Qperator (M. R Keel) to the
position of Large Machine Operator (backhoe) on January 30, 31 and February 1,

1580 instead of assigning Large Machine Qperator W. Re Burg thereto (System
File ITRR 1980-1h4).

(2) cClaimant W R Burg shall be allowed twenty-four (24) hours of
pay et the large machi ne operator's straight~time rate, ten (10) hours of pay
at the | arge machine operator's tine and one-half rate and seventeen (17) hours

of pay at the large machi ne operatar's doubl e-time rate because of the violation
referred to 4m Part (1) hereof."”

OPINION OF BOARD: Om January 30, 1960 a severe snowstormhit the St. Louis area

including southern Illinois. This snowstorm conplicatedthe
operation of the Illincis Ter m nal Company and mede necessary extensive Snow re-
moval activities. Some snow removal wast aki ng pl ace at McKinley Junction Yards
at Msdisom, ||linois, which is twenty m|es from Alton,Iliincis,where Claim
ant was working. Thea i S conflict in the evidence whether operati on of a back-
hoe machine was done i n eonjunction with a derailment or was utilized i n snow
removal, but the mechine was utilized and operated by an employe who had seni or -
ity as a Laborer. The regul ar operatorhadbeenassi gnedto £il1l a vacancyas
Track Foreman. The Organizatdion cl ai N5 that Claimant who held seniority as a
Large Mechine Operator should have been called to operate the backhoe.

Al though many defenses for utilizing the |aborer are raised in the
submissions, t he correspondence exchanged on the property establishes that
t he carrier rel i ed on the arguments that 1) the seniority districts of t he
Claimant and the Laborer weredifferent, thereforeClaiment would haveno
preferential ri?ht to the job and 2) this was an emergency condition and Rule 6
of the applicabl e Agreement specifically mandates Seniority £illing of vacancies
i f possi bl e and doesnot apply in an emergency Situation.

I nthe Agreenent between the parties Rul e 2 establishes cl assifications
of employes. Rule S confines the seniority right of employes to their respective
Department. Rul e 4states #at seniority starts in bulletined positions from the
date of the assigmment. By inferencethe seniority which starts at the date of
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such assigrment establishes a seniority right in one of the classifications
(A through @) under Goup 2. Therefore Claimant had seniority in Goup 2 B
and the |aborer in question had seniority in Goup 2 F. Rule 6 concerns
utilization of these enployes. It reads:

«@)Except as provided in paragraphs (b) and gc)
of this rule, vacancies or new positions, if possible,
willbe filled by enpl oyes holding seni orityinthe rank
in which the vacancy or new position occurs. If not so
filled, they will then be filled by enployes in succeeding
| ower ranks in that seniority group, subject to provisions
of the promotion rule.”

After the Oganization refuted the Carrier's claimthat Oaimnt had
no preferential seniority rights because of differing seniority districts the
matt er was dropped by the Carrier, appearing in ne further correspondence or
t he subm ssions of Carrier. As previously stated many new matters were raised
in the submssions and these matters will not be considered by the Board. To
raise new matters at that stage of the grievance process results in a proce-
dural deficiency. The Board only considered the defense that the weather con-
dition -ted an emergency which suspended the mandate of Rule 6.

The Board consi dered the facts that Claiment had seniority as alarge
machine operator and the employe who operated the backhoe only had seniority
as a laborer. Claiment shoul d have been assigned to this tenporary position
unless there was an energency which woul d make it ?racti cally inpossible to
make such assignment. The Board will take | udicial notice that severe snow
storms in this section of the country are not rare. Because of the necessary
time involvedininplenentingthe assignment mandated by Rul e 6 under t hese
circunstances, the Board will grant that the first day of the storm woul d make
itpractically inpossible to assign Claimant t0 operate the backhoe. Howevar,
absent a showng by Carrier that it was not possible for Claimant to travel in
a safe and reasonabl e manner the twenty mles to Mdison, Claimant shoul d have
been assigned to operate the backhoe. No such show ng was made, therefore
the Agreenent was viol ated.

Nowhere does t he Organi zati on point to any provisionsOf the Agreement
that woul d entitle Claimant for the peyment of the job that he worked plus the
paynment forthe j ob that he should have worked., Some awards have held that if
the Cerrier did not refute swcna claimit will. be granted. See Award 21222,
In this casethe Carrier specificallychal |l enged the right to two payments in
its letter of April 9, 1980. This Board nolds that the Agreenentwas vi ol ated
and the Carrier should pay Caimant the difference in what he would have earned
as the backhoe operator and what he earned in-his regul ar assignment for the
days of January 31 and February 1, 1980.
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FPLIDINGS: The Third Di vi sion of the Adjustment Board, upoa t he whol e

record ad all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employesinvolved ia this dispute
are respectively Garrier and Employes Wit hin the neaning of the Railway
Labor Act, as approved&me 21, 193h4;

That this Division of the Adjustment Board has jurisdiction
over the di sput e involved herein; and

That the Agreenent was violated.

4 W A R D

Claim sustai ned i n aecordance with t he Qpi ni on.

RATTONAL RAl LROAD ADJUS™ENT BOARD
By Oordex of Third Division

ATTEST: Acting Executive Secretary
National Railroad Adjustment Board

Dat ed at Chicago, I1linois, t hi s 28th day of April 1582,






