NATI ONAL RAI LROAD ADJUSTMENT BOARD

Award Number 23864
THIRD DWVBI ON Docket Number CL- 23503

Glbert H vernon, Referee

Brot herhood of Railway, Airline and Steanship O erks,

Freight Handlers, Express and Station Enployes
PARTIES TO DISPUIE:

(Norfol k and Western Rai |l way Company

STATEMENT OF CIAIM: Cr]{‘m of the SystemCommittee of the Brotherhood (GL-9%410)
that:

1. Carrier violated the Agreement Rules, particularly-Rule 27, when
under date of August 7, 1980 it dismssed fromservice M. W Hardaway, Agency
Accounting ( erk, as well as Chairnman of the enployes | ocal protective committee
at Detroit, Mchigan, aceount of investigation held on July 29, 1980 and;

2. Carrier shall be required to conpensate M. W Hardaway for all
the | oSt commencing June 18, 1980, the date first held out of service, and
continuing thereafter until the violation is corrected, to include all fringe
benefit |osses as a result of expenditures by Mr. Hardaway during the suspension
from service, plus interest at rate of one (1) percent per momth per annum

OPINION OF BOARD: The G aimant was directed to attend an investigation on
the follow ng charge:

"You are hereby charged with failure to properly performthe
clerical duties of your assignnent (Bosition 112, Accounting
Cerk) at 12:40 p.m on June 18, 1980 when you were engaged
in circulating a petition involving union activities during
the assigned hours of your position.

You are al so charged with bei ng insubordinate to Chief Oerk
T. D. Byle during the period 12:40 p.m to approxi mately
1:05 p.m on June 18, 1980, in that you refusedto return
to your work place and performthe duties of your assignment
and you al so used profane and obscene | anguage towards

Chiet Clerk T. D. Byle, which occurred in the Detroit

Term nal Agency, 115 Rosa Parks Blvd., Detroit, M chigan.

You are hereby instructed to report to the office of the
Superintendent, 115 Rose Parks Blvd., Detroit, M chigan,
on Tuesday, June 2}, 1980 at 10:00 a.m, for a formal

I nvestigation in connection with the charges specified
above. "

On August 7, the letter of dismssal was sent to the Claimant and it
read in pertinent part:
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"Therefore, for your responsibility, in that you did fail
to properly performthe clerical duties of your assignment
(Position 112, Aceounting O erk) and were engaged in
circulating apetition involving union activities during
your assigned hours, were insubordinate to Chief Cerk

T. D. Byle during the period 12:40 p.m and 1:05 p.m,

and refused to return to your Wrk place to performyour
duties, and also used profane andobscene |anguage towards
Chief derk T. D. Byle, you are hereby di sm ssed £rom t he
sr?.rvié:e of the Norfolk and Western Rai |l way Conpany effective
this date."

The Carrier argues that the evidence, even though conflicting, is
substantial. They direct attention to the testimony of Chief Cerk Byle and
the Claimant in support of this contention. Chief Cerk Byle testified that at
12:40 p.m the daimant presented to hima petition having to do with changes in
neal periods. He also testffied that the Claimant was directed to return to
his duties five or six times and refused to conply each time during the period
12:50 p.m to1:05p.m Byle also testified the claimant directed obscene and
profane language at him The Carrier also directs attention to the Claimnt's
testimony es wall. W note that although it conflicts with M. Byle in respect
asto the nunber of times he was directed to return to Wrk, the claimant did
testify that he was directed to return to work once and, noreover, we note that
he clearly admtted that he did not performany duties of his assigament from
12:450 p.m to 1:05 p.m

The Organi zation argues first that-because the Claimant is a | ocal
Chai rman the case deserves the close scrutiny of the Board. Secondly, they
contend that there is no evidence that the Claimant was circulating a petition
whi | eonduty. They refer to testinony of several wtnesses who testified that
the petition Was circul ated during the lunch hours. Next, in respect to the
profane |anguage, they take the position that there is no widence to support this
portion of the charge. They direct attention to the three Carrier witnesses who
were in the roomat the time ofthe incident. The witnesses testified that they
did not hear the Caimant use profane oxr obscene | anguage. Regarding the Claimant's
all eged refusal to retum to his desk, the Organizationcontends that he did not
refuse but, asalocal union official, was only trying to resolve the situation
in a peaceful and constructive way. The Organization al SO contends that the
Caimant wasn't afforded due process because the Carrier failed to call all the
W tnesses necessary to conduct a fair hearing.

It is the Board's conclusion, after careful consideration of the evidence
and the respective arguments of the parties, that there is substantial w dence
to support the portion of the charge relating to insubordination relating to his
failure to performduties as instructed during the period in question. The
substantial evidence in this regard is the testimomy of Byle and the testinony
of the Claimant as noted by the Carrier.

In respect to the portion of the charge relating to the circulation of
the petition and the profane | anguage, we conclude that it is not supported by
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substantial evidence. W agree that the Carrier has a right to rely on the
hearing officer's asses-t of credibility and the resolution of conflicts in

evi dence \Wen such decisions are supported by substantial evidence. In this
case, howwer, the above nentioned portion of the charge was not supported by
substantial widence. In regard to the petition and profane |anguage, the

supervisor's testimony differed sharply with that of three wtnesses and the
claimant. The supervisox's testinony is not entitled to more Weight per se.

In resolving conflicts, the Carrier nust rely on more than the hearing officer's
right to resolve those conflicts. There nmust be evidence of a rational delibera-
tion, weighing ofevi dence and a reasonabl e conclusion. The Carrier nust clearly
show reliance oen factors such as credibility, demeanor, corroborative evidence
and other such facets of evidence

Ve arelastly confronted with the question as to whether the degree to
whi ch the charges \Were proven support the suprene penalty of discharge. It is
our conclusion that the Carrier has not showm that discharge is appropriate. It
s our opinion that the charge, Wile serious to a certain extent, is not worthy
of permanent di smssal unless acconpani ed by a past record showing a series of
progressively severe penalties aimed at correction. As best we can determne
this is the aimant's first offense. W are mndful that this Board has been
slow to substitute its judgment for that of the Carrier. It is our function not
to review penalties in [ight of what we would have neted out if we were the
Carrier but in light of Wether the penalty is arbitrary or capricious. It is
our opinion that any penalty beyond 120 days is arbitrary and capricious. We,
therefore, direct the Carrier to conpensate the Claimant for all time lost only
as a result of the discharge beyond a date of 120 days fromthe date of discharge.

Qther itens requested in the claimas damages are denied as they are not supported
by the Agreenent.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record

and all the evidence, finds and hol ds

That the parties waived oral hearing;

That the ‘Caxrrier and t he Employes i nvolved in this dispute are
respectively Carrier and Employes Wthin the neaning of the Railway |abor Act,
as approved June 21, 193%;

That this Division of the Adjustment Board has jurisdiction over t he
di spute invol ved herein; and

That the Agreement was viol ated.

A WA RD

Claim sustained i n accordance with the Ccpinion.
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NATI ONAL RATIROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: Acting Executive Secretary
National Railroad Adjustment Board

S =W

; Rosemarie Brasc

"~ "1 Rosemarie Brasclr - Admini

[strative ASSI St ant

Dat ed at Chi cago, Illinois, this28thdayof April 1982,




