NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Number 23865
THRD D VISION Docket Number m 23927

Glbert H Vernon, Referee

(Brot herhood of Mintenance of Wy Employes
PARTTES TO DISPUTE:

Seaboard Coast Line Railroad Conpany

STATEMENT OF CIAM: "Caimof the SystemcCommittee of the Brotherhood that:

(1) The dismssal of Trackman Henry Smth for alleged i nsubordination
was w thout just and sufficient cause and whol |y disproportionate to such a
charge (SystemFi | e 37-SCL-79-89/12-39(79-42)J) .

(2) Trackman Henry Smth shall be reinstated with seniority and all
other rights uninpaired and conpensated for all wage |oss suffered.”

OPINTON OF BOARD: On July 2, 1979, the Cainmant, an Extra Gsng Laborer, was
directed to attend an investigation in regard to an alleged

violation of the portion of Carrier Rule No. 18 relating to insubordinatim.,

The charges were made in connection with his alleged refusal, when instructed

by Foreman H M Bryant, to help load a "frog" into a back of a pick-up and with

his alleged refusal to acconpany Foreman Bryant to talk to the Roadmaster about
the incident.

I'n considering the evidence, we find that the Claimant's refusal to |ift
the "frog"™ is mtigated substantially. The evidence makes clear that the
Cainmant did not per se refuseto |oad the "frog" but suggested that it was too
heavy to |ift by hand and nore or less suggested it be lifted with the aid of
jacks. The Claimant was al so concerned about injuring hinself as he had recently
recovered froma hernia operation. The Caimant's suggestion is particularly
mtigating in light of Carrier Wtness Coleman who testified that an attenpt was
made at lifting the "frog" by hand but that it proved to heavy and thatit
couldn't be budged. He and otherw tnesses also testified that the "frog" was
ultimately lifted by the use of jacks. The Supervisor's interpretation of the
Caimant's so-called "refusal" as insubordination was hasty.

In respect to the aimant's refusal to acconpany the Foreman to see
the Roadmaster we find the evidence is substantial. The Claimant clearly erred
when he refused to conply with Foreman Bryant's directive.

Wiile the Caimant's insubordination in refusing to acconpany the
Foreman is serious in and of itself, we believe the lack. of proof.on the ot her
portion of the charge mtigates the situation as a whole to the degree that we
bel i eve permanent discharge to be excessive. W wll therefore direct the
Caimant to be reinstated with rights uninpaired but without pay for time |ost.
The Claimant will have this opportunity to show he has |earned the necessity of
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complying With the rules that require conpliance with the directives of supervisors.
It is well established that if an enployee is aggrieved by the instructions of a
supervisor he is obligated to conply now and grieve l|ater.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Within the meaning of the Railway Labor Act,
as approved June 21, 193h4;

That this Division of the Adjustment Board has jurisdiction over the
di spute invol ved herein; and

That the Agreement was viol ated.

AWARD

Claimsustained in accordance with the Opinion.

NATTONAL RAIIROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:  Acting Executive Secretary .
National Railroad Adjustment Board
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By

: o
Rosemarie Brasch - AMATArStfatryve ASSrStant;

Dat ed at Chi cago, 1llinois, this 28th day of April 19&.
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