NATI ONAL RAI LROAD ADPJUSTMENT BOARD
Award Nunber 23866
TH RDDIVISICN Docket Nunber c1-2k068
Glbert H Vernon, Referee
(Brotherhood of Railway, Airline and Steanship O erks,
( Freight Handlers, Express and Station Enployes

PARTI ES TO DISPUIE: ( _
(Atchison, Topeka and Santa Fe Railway Conpany

STATEMENT OF CIATM: Crl]ai mof the SystemcCommittee of the Brotherhood (6L-9431)
that :

(a) Carrier violated the rules of the current clerks'-Agreement at
Los Angeles, California, on August 24, 1979, when it wongful |y discharged
M. J. Natividad from service, and

(b) Mr. J. Natividad shall now be reinstated and conpensated for all
nonetary | oss suffered commeneing August 24, 1979, and continui ng until such
time that he is reinstated as a result of such violation of Agreement rules.

(c) The Carrier shall now be required to pay 10% interest conpounded
daily on all wages wongfully withheld fromme. J. Natividad commencing August
24, 1979.

CPINION CF BOARD: The Caimant, on July 20, 1979, was directed to attend a
formal investigation. The letter of charge read in pertinent

part:

"... it is alleged that you failed to do as instructed, and were
i nsubordi nate to Yardmaster MDaniel, and you were al so
inattentive to duty at approximately 10:00 a.m on July 15,
1979, whil e you were enpl oyed asYard O erk on position 6236..."

Subsequent to the investigation the (aimnt was dismssed fromthe service of
t he carrier.

There are conflicting versions of what occurred en the day in question.
The testimony Of the Claimant and the testimony of Yardnaster MDani el adequately
reflect the differing view points en the facts. Yardnaster MDaniel testified
that M. Natividad reported to the tower approwimately 7:30 a.m. ONn the day in
question. When the Cainmant determned that there were no cuts to be worked up,
he asked M. Marshall, Asst. vardmaster, if he could go to the freight office
and was given pernission to do so. Before the claimant |eft, MDaniel testified
that he informed the ( aimant that as soon as an engi ne became avail abl e that they
were going to be wei ghed and that the Cai mant was going to be the yeighmaster.
McDani el then testified that the claimant had not yet returned by 8:45 a.m and
that he tried to locate the Claimant at various |ocations including the freight
office and could not find him The Caimant returned to the tower at approxi-
mately 11:00 a.m  Upon his return, MDaniel reportedly instructed the O ai mant
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to relieve Cerk Rodriguez and he was said to have refused to conply with these
instructions four different times before he left the tower. Later, it was
learned he did relieve Rodriguez. The Claimant testified that he left the tower
to get a cup of coffee about 8:15 a.m, and returned at 9:00 a.m and asked
MDaniel if there were any tracks to be weighed, to which he received a negative
reply. He contends that he remained there until 9:30 a.m when he asked
permission t0 go to the freight office to pick up a time sheet. He testified

he arrived at the freight office at 10:00 a.m, picked up the time sheet and
filled it out. He also indicated that he used the restroom and then he bought a
cup of coffee before returning to the tower at 10:50 a.m H's testinony then
indicates that when he returned he was confronted by M. MDaniel who was
yelling, using ﬁrofanity and one time nude an ethnic reference. The C ai mant
testified that he then eomplied with the directives and relieved Rodriguez.

Based on the testimony of MDaniel, Natividad and other evidence in the
record, the parties each made a number of arguments in support of their respective
positions. The Carrier suggests that the Claimant's behavior is a flagrant
violation of his enploynent responsibilities. They argue that there is substantial
evidence to uphold the charges. In addition to the testimony of MDaniel, they
direct attention to testimeny of Assistant Yardmaster Marshall, which they
contend corroborates that of MDaniel. The Carrier also contends that the past
record of the Claimant justifies the permanent disn ssal

The Organization argues that there is little evidence to support the
charge. Moreover, they contend there is no evidence that there was anywork to
be performed. It is also argued that he had permission to | eave his assignment,
They suggest that the claimant's absence i s nuch morebrief than suggested by
the Carrier and even more inportant, it did mot-result in any delay in the
Carrier's operations. In respect to the portion of the charge regarding
i nsubordination, they contend he cannot be found guilty. They point out that he
went immediately downstairs and be%an wei ghing cars. The Organi zation al SO makes
a due process argument regarding the conduct of the hearing officer and his
method of questioning the w tness.

I'n review ng the evidence and the arguments of the parties, it is the
conclusion of the Board that there is substantial evidence to support the charge.
The evidence i s substantial enough to conclude that when the claimant was gi ven
permission t0 go to the freight office, it was clearly commmicated to him that
he woul d be responsible for wei ghing cars and that he should be available to
perform such duties. Mreover, we are of the opinion that MDaniel, Mrshall and
the Caimant all understood that if an engine becane available for weighing before
he returned that he could be contacted at the freight office. It is further
evident fromthe record that the Claimant was gone and was no whereto be found
from approximtely 7:45 to 11:00 a.m contrary to instructions to be available
to weigh cars. Regarding the insubordination, there is substantial evidence to
concl ude that even though he ultimtely conplied with the orders to weigh the
cars, the daimant acted in an insubordi nat e mannertoward MDani el
| nsubordi nation has to do with nore than technical compliance With orders. It
al so involves the Enployee's manner and deportment in receivin% instructions.
Althou?h the Caimant ultimtely conplied he did not do so wthout severa
refusal s and without |eaving the Yardnaster with the distinct impression that he
woul d not conply.
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The evidence regarding the charges is conflicting, however, that does
not preclude the Carrier froma conclusion of guilt. The Carrier hearing officer
Is entitled toour deference in respect to the resolutimof evidentiary conflicts
and the assessmentof credibility so long ashis conclusion is supported by
substantial evidence. W believe there is substantial evidence to support the
Carrier's decisionto give nore wei ght to McDaniel's testimony.

Assi st ant Yardmaster Marshal | ' s testimony corrobor at ed McDaniel's. He testified
that it was 7:45 a.m.when the claimant first left and that contrary to Claimant's
testimony t he C ai mant did not contact the tower anytime bet ween 7:45 a.m. and

11: 00 a.m In addition, he also testified that when the claimant requested
permssion to go to the freight office he replied "... Yes we can get a hold of
you over there." This coupled with the aimant's testinony that "... |

advised himI| would be checking in with the head clerk (in the freight)..."

I's substantial evidence that MDaniel was correct in expecting that he could

reach the Claimant at the freight office. Mrshall also corroborated MDaniel's
testimony and the testimony of M. Hamlton, Agent, that the O aimant coul d not be
| ocated at the freight office or anywhere else. This all adds up to support the
conclusion that the Caimnt was not available as instructed to weigh cars.
Mrewer, in respect to the portion of the charge relating to insubordination
Marshal |'s testinmony was simlar to MDaniel's in terns of the ¢laimant refusing
four times to weigh the cars. Marshall also reported that MDaniel did not use
abusi ve | anguage as the claimant cont ended.

The arguments made by the Organi zation failed to overcome the prinma
faci e case established by the Carrier. The Organization relied heavily on the
fact that there was no delay to operations caused by the incident. However, while
this mght mtigate the charge to sone degree, it doesn't change the fact that
the claimant falled to follow instructions to be available to weigh the cars.

The Caimant sinply doesn't have any valid excuse for his unavailability for such
a significant length of time. W do not believe the Carrier acted arbitrarily

in assessing some discipline. Regarding the due process argunent, we find it
unper suasi ve

. The remaining question is whether dismssal is justified for the
instant offense. The Carrier argues that the past record justified pernmanent
dismssal. However, the Carrier, as best we can determine, has not included

a copy of the actual record. They did make some notations in their subnission
about his record. However, there is acertain ambiguity involved in their
remarks. Therefore, we are left to assumebased on the past record asnoted

in the Carrier's submssion, that the claimant has had only two incidents
involving discipline, one related to the instant offense and one unrelated. W
also are left to assune that the Caimant's record is free of any related

of fenses for approximately five years and free fromany discipline for four
vears. |t is our belief that the past record, as it is in the record, isn't so
bad and that the offense isn't so serious that the claimant Shoul d not be given
one lstchance. W direct the Claimant be reinstated with rights uninpaired
but without pay for time |ost.
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FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

The the Carrier and the Employes involved in this dispute are

respectively Carrier and Employes Within the neaning of the Railway Labor Act,
as approved June 21, 1934,

That this Division of the Adjustnment Board has jurisdiction wet
the dispute involved herein; and

That the Agreement was viol ated.

A WA RD

Claimsustained in accordance with the QOpinion.

NATI ONAL RAI LROAD ADJUSTMENT BQOARD
By Order of Third Division

Attest:  Acting Executive Secretary
National Railroad Adjustnent Board

ir;’ Ef W/Z

Rosemarie Brasch - Administrative Assistant

Datéd at Chicago, Illinois, this 28t day Of april 198.



