NATTIONAL RATIIRCAD ADJUSTMENTBQOARD
Award Nunber 23874
TH RD DI VI SI ON Docket Number CL-23304

Ceorge E. Larney, Referee

SBrot herhood of Railroad, Airline and Steanship O erks,
Freight Handl ers, Express and Station Employes
PARTI ES TO DISPUTE: (

(Kentucky and Indiana Termnal Railroad Conpany

STATEMENT OF CIATIM: CIh ai mof the SystemCommittee of the Brotherhood (61~-8996)
that:

(1) Carrier violated the Agreement of January 30, 1979, when on
Thursday, March 1, 1979 Carrier delivered retroactive paynents and did wthhold
retroactive paynments for days claimed pursuant to Rules 58a (Sick Leave) and
588 (Conpassionate Leave) of our current Agreement.

(2) carrier-shall, because of the violationcitedin (1) above,
campensate { he employes represented by our Organization for all days claimed
and al | owed pursuant to the Rul es stated above, ecmmenecing with April 1, 1978
and endi ng on January 31, 1979.

OPI NI ON OF BOARD: As part of their collective bargaining negotiations in

the latter part of 197k, the parties nutually agreed to
replace the then exi stin(}; sick leave rule (Rule 58) with an altogether new
concept in conpensating for sickness due to bona fide illnesses. The parties
agreed that the purpose of this new plan was to supplenent benefits payabl e under
the sickness provisions of the Railroad tnemployment | nsurance Act and as such
was not intended to either replace or duplicate such sickness benefits as
prwided by the Act. In order to insure there was nothing in the new plan

which, in any way, would conflict or run afoul of the Railroad themployment

I nsurance Act provisions,the parties made a joint witten inquiry to M. Neil
Speirs, the then incunbent Labor Menber of the Railroad Retirement Board.

M. Speirs in a |l etter dated November 14, 1974, suggested what appeared to be
mnor changes ia termnology as a direct result of questions posed by the
Internal Revenue Service im its scrutiny of sick |eave agreenents as adm nistered
under the Railroad Retirement Tax Act. Speirs suggested the term "sick benefits"
be used i n pl ace of "compensation'; that the term "benefit rate" be used in
place of "basis of pay"; and that the term "al | owances" be used in place of
"payments". spedirs assured the parties that by making these suggested changes
in termnol ogy the plan coul d be approved as a nongovernmental plan for sickness
insurance Wi thin the nmeaning of the applicable provisions of the Railroad
tmemployment | nsurance Act. Thereafter, the parties agreed to all the suggested
changes and modified t he negoti at ed pl an accordingly. The parties i nforne

Speirs of their action and speirs in turn, by letter dated Decenmber g, 1974,
related to the parties the follow ng:

"A | onances pai d umder Rul e 58- A sICK BENEFI TS woul d be
regarded as pai d under a nongovernmental plan for sickness
insurance within the neaning of Section 1 (j) (ii) of the

Rai | r oad Unemployment Insurance ACt. Such paynents woul d



Avar d Number 2387k Page 2
Docket Number CL-23304

not be 'renuneration' as defined in the Act and woul d not
interfere with the recei pt of sickness benefits under the
Act. They would not be subject to contributions under the
Railroad unenpl oynent |Insurance Act and woul d not be
creditable as 'conpensation' under that Act or the
Railroad Retirement Act."

In pertinent part, provisions of the new sick |eave agreement which
became effective as of January 1, 1975, read as fol | ows:

"2, Subject to conditions hereinafter set forth, enployees
who have been in continuous service of the conpany for the
period of tImeas specified will be allowed sick benefits in
such year for tine absent account bonafide sickness on.the
followingbasi s:

BENEFI T DAYS BENEFIT RATE
LENGTH OF SERVI CE PER YEAR (% OF DAILY RATE)
1to 4 years 5 85%; except where the

work of the absentee
is kept up by the
remai ning enpl oyees

4 to 8 years 10 (Wi thinthe assigned

hours of the remaining

enpl oyees) without
cost to the carrier

8 years and over 12 or can reasonably be
deferred, the benefit
rate will be 1004,

In order to qualify for the first year's service, an enployee
nust have rendered conpensated service on not [ess than 120
days during t he precedi ng cal endar year. In order to qualify
for benefits thereafter an enpl oyee nust have rendered
conpensated service on not |ess than 75 days in the preceding
cal endar year.

R

4. For any day for which an enployee is entitled to

si ckness benefits under Section 2 of this agreenment and such
days of sickness are not days for which benefits arepayabl e
under the Railroad tnemployment | nsurance Act, sickness
benefits will be payable to such enployee in such amounts
equal to the daily benefit amount established in Section 2.

5. For any day for which an enployee is entitled to

si ckness benefits under Section 2 of this agreenent and such
days are also days for which sickness benefits are payable
under the Railroad Unemployment | nsurance Act, sickness
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benefits will be payable to such enployee in such anounts so
that such benefits in connection with the benefits fromthe
unenpl oyment | nsurance Act shall total the daily benefit
amount established in Section 2 above.

W

13. The daily rate referred to herein neans the daily or
guaranteed rate, whichever is higher

The above agreenment is in full and final settlenent of the
notices served by the Brotherhood on the Carrier dealing
with sick |eave conpensation and conpassionate |eave dated
March p, 1970, and January 25, 1974.

This agreenment supersedes all other rules, agreenents, and
understandings in conflict herewith and shall continue in
effect until changed as provided in accordance with the
Rai | way Labor Act, as amended.

Signed at Louisville, Kentucky, this 23rd day of Cctober,
1974."

Subsequent to the effective date of this sick |eave agreenent,
negotiations for a National Agreement were entered into by and between the
Cerks Labor Organization and a number of Carriers including the instant
Carrier represented by the National Railway Labor Conference. A National Agree-
ment was cons-ted on January 13, 1979 and ratified and made effective as
of January 30, 1979. In this National Agreement and of paramount inportance
to this subject dispute, the parties agreed among other things to a CGeneral
Wage | ncrease Provision Which reads in relevant part as fol | ows:

"ARTICIE | | - GENERAL WAGE | NCREASE

SECTION 1. Effective April 1, 1978, all hourly, daily, weekly,
monthly and piece-work rates of pay in effect on March 31, 1978
for enployees covered by this Agreement shall be increased in
the amount of 3 percent applied so as to give effect tothis
increase in pay irrespective of the method Of payment. . . .

SECTION 2. Effective Cctober 1, 1978, all hourly, daily,
weekly, monthly and piece-work rates of pay in effect on
Septenber 30, 1978 for enployees covered by this Agreenent
shal | be increased in the amount of 15 cents per hour applied
so as to give effect to this increase in pay irrespective of
the method of payment."”

_ In addition, the Agreement also prwded for several Cost-of-Living
Adj ustments, one effective June 30, 1978 and one effective Decenber 31, 1978,
which were to be incorporated into basic rates of pay.
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As a result of these agreed upon wage increases, the Carrier noved
to institute said increasesretroactively, which Carrier clainms to have done by
aut hori zation on February 5,1979, However, in so doing, Carrier did not
retroactively increase the Benefit Rate for sick and conpassionate |eave
enbodied in Rules 58A and B. Carrier defends its actions of not adjusting
the sick |eave benefit arguing that sick leave is an insurance benefit subject
tot he prwi sions of the Railroad tnemployment | nsurance Act and therefore such
benefit is not a wage subject to the negotiated wage rate increases under the
National Agreement. The Organization takes the position the negotiated wage
rate increases are applicable to the sick and conpassionate |eave benefits as
payment for these benefits are based on a percentage of the daily rate.

Basedona revi ew andcl ose scrutinyof the entire record, we are
persuaded that the distinction Carrier attenpts to make between sick |eave
benefits as pay for-time |0st as opposedto sick |eave benefits as an insurance
payment, is really a conumdrum meant to confuse the issue athand. W find that
the great caretaken by the parties in crafting the | anguage of their sick |eave
agreement had to do solely with their concerns that any such payments woul d not
conflict with or run afoul of applicable prwisions of the Railroad Unemployment
| nsurance Act, rather than having anything to do with the rate at which this
| eave would be paid. It is our position that even though sick |eave benefits
arenot deened to be wages as such, nevertheless, the rateat which this
benefit is to be paid, clearly stated in the parties' sick |eave provision as
a percentage of the daily rate, necessarily warrants such rate to be tied to
the level of negotiated wage increases. It is ouw determnation therefore
that Carrier erred when it did not extend the retroactive wage rate increases
made in the daily rate to the sick and conpassionate |eave benefit formula
set forth in Agreenent Rules 58a and 58s.

FINDINGS: The Third Division of the Adjustment, after giving the parties to
this dispute due notice of hearing thereon, and upon the whole.
record and all the evidence, finds and hol ds:

~ That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act,
as approved Jume 21, 1934;

_ That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreenment was viol ated.

A WA RD

clafmsust ai ned.
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NATIONAL RATIROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:  Acting Executive Secretary
National Railroad Adjustment Board

vaw«é
Rosemarie Brasch - Admnistrative Assistant

Dated at Chicago, Illinois, this 13th day of My, 1982,




