NATI ONAL RAI | ROAD ADJUSTMENT BOARD
Awar d Number 23883
THRD DIVISION DocketNunber m-23381

Joseph A Sickles, Referee

gBrot herhood of Maintenance of Wy Enpl oyes
PARTI ESTO DISPUIE:

(Chicago, MIwaukee, St. Paul and Pacific Railroad Conpany

STATEMENT OF c1AmM: "Claimof the Systemcommittee of the Brotherhood that:

(1) The five (5)day suspension inposed upon Assistant Foreman
M Diaz, Laborer C. E Meeks and \Wlder Helper D. G Bree was without just
and sufficient cause and whol |y disproportionate to such a charge (System
Fi | e cf2/p-22L2-1),.

(2) The claimas presented by General chairman Mobry On January
10, 1979 to Assistant Division Manager E. E. Howard shall be allowed as
presented because said claimwas not disallowed by Assistant Division Manager
E. E Howard in accordance with Rul e 47(a).

(3) Asa consequence of either or both (1) and/or (2) abwe
"enpl oyees Bree, Meeks and Diaz shoul d be made

whole for the five deys suspension resulting
fromthe Carrier's action,'"

CPI NI ONOFBOARD: ~ The d ai mant was susroended fromservice for five (VE\?W

days because of an alleged Safety Rule violation; which
suspensi on was upheld on appeal . uUltimately a claim™"... for unjust discipline"
was processed end Rule 47 requires a disallowance, in witing, within sixty
(60)days.

The 60day nmandate, referred to above, Was not met; however the
Carrier insists that the claimitself, in addition to being vague, was not
submtted in a timely manner. Be that asit may, as we read the Rule it
was incumbent upon the Carrier toraise that defense, just as it would any
other defense, within the contractually required time period and it may not

r]]er(ﬁly ignore the Rule and then raise its own tineliness question in this
ashi on.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and alt the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the En’ﬁl oyes involved in this dispute are

respectively Carrier and Enployes within the meaning of the Railway Labor
Act, as approved June 21, 193k:
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That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was viol ated.

A WA RD

C ai m sustained.

NATIONAL RATIROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:  Acting Executive Secretary
National Railroad Adjustnent Board

Rosemarie Brasch - Admnistrative AssIstant

Dated at Chicago, Illinois, this 13thday of My, 1982.
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(Josepn &.S CKIes)

The Majority was clearly in error when they deci ded Award 23883
based upom a procedural defense raised by the Organization. The Majority
sustained the clai mbecause the Carrier did not deny the claim within the
sixty (60) days time limit of Rule47. This award declared, the Carrier
could not rely upon the Organization's own initial end fatal defect of
not timely filing the claim as a defense to defeat the claim Suchreason-
ing is Megregious error and must not go unchallenged.

In this Award the Organization failed to timely file its claim that
is, withinthe sixty (60) days time 1imit. The Carrier raised this procedural
def ense and ergued there was no need to respond to the Organi zation's defect-
iveclaim The Myjority decided the mandates of Rule &7 need not apply
equal ly to both the Carrier and the Organization. Thereby viclating a well-
establ i shed principle of the Board that the Employees nmust initiglly present
a timely and proper claimbefore the burden of the tinme [imt provisions of
Rul e 47 wowld apply to the Carrier. (See Awards 9684, 15631).

The Majority incorrectly stated that Rule 47 required a disallowance
of the claim(denial) by the Carrier within sixty (60) days. The Carrier had

no obligation to respond to the Organization's procedurally defective claim
In Award 10603 the Board st at ed:

"If the Organization's claimwas not filed within the
time [imt provided in Article V of the August 21,
1954 Agreenent, then itdoes not matter whether the
Carrier's declination was within the time limts.
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"I'n Award 9684 (Elkouri) we hel d that since the

claimwas not properlyfiled in the first instance

we did not need to consider whether the Carrier

dis-allowed the claimwithin 60 days fromthe date

it was filed. W must, therefore, consider whether

the claimwas filed in tine. "

The Myjority shoul d have fol | owed the reasoning in Award 10603, and

di smssed the claimw thout ever reaching the issue of the Carrier's alleged
procedural error. As no valid claimexisted Ab Init.10 because of the defective
nature Of the Organization's claim the Carrier had no need to assert any

affirmtive defense ofits own. The Boardin Award 16164 (M| ler), quoted

with approval from Award 10532 as fol | ows:

"The claimin this case was first presented on March 5,
1955, whi ch was in excess of 60 days after January 1,
1955. There+ie nodi spute in regard to the! |ate £il-
ing of the claim The Caimnt contends that the
Carrier failed to raise the guestion that the claim
was not filed within the 60 days on the property and
by so doing waived this defense...

This is a case under an Agreement that requires the
filing of the claimwthin the specific time, There
was no claimhers because it was not filed within the
time required, and there being no claim it was not
necessary to deny same Within the 60 day period."

In Award 15631the Carrier did not give a reason for the declination
of the Organization's claimes required by the Agreement. However, the
Board concdluded that the Carrier's procedural error was irrelevant as the
Organi zation's claimwas inproper and defective fromthe outset.

"W further state that since no valid claim existed

ab initio, the fact that the Carrier failed to give

a reason tor declining the aimis of no consequence.
Since the claimwas invalid in the beginning, we have
no right to consider Carrier's | ater procedural error,
nor do we have a right to consider the merits of the

case. W will dismss the claim”
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The Majority, 4n the instant award, should have applied the lucid |ogic
quoted above and |ikew se dismssed the claim

The previously cited awards are only representative of the plethora
of awards which fol low the |ong standing rule, which was so flippantly pe.
garded by the Myjority in this Award.

Therefore e di Ssent .




