NATIONAL RATIRQAD ADJUSTMENT BOARD
Awar d Number 23892

THIRD DI VI SI ON Docket Number Mw-23310
George E. Larmey, Ref eree
(Brotherhood of Mintenance of Wy Employes

PARTIES TO DISPUTE: ( o
(Unton Pacific Railroad Conpany

STATEMENT OF CIAIM: ''Claim of the SystemCommittee of the Brotherhood that:

(1) The Agreement was violated when outside forces were used to
constrgct right-of-way fence between M,P. 532 and 535 (Carrier's File 013-
210-52),

(2) The Agreement was further violated when the Carrier did not give
the General Chairman prior witten notification of its plan to assign said
work to outside forces.

(3) Because of the aforesaid violations, the claimants listed bel ow
and others affected, each be allowed pay at their respective rates for an

equal proportionate share of the total nunber of man-hours expended by outside
forces.
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OPINION OF BOARD: The record evidence reflects the disputed work conpl ai ned
of involved the installation of afive-strand bar bed

wire fence with steel posts, fromMIle Post 532.25 to MIe Post 533,50 along

Carrier's main Iine in the vicinity o Grarite Caron and Buford, Wyamirg.

The Organization alleges such work is contractually reserved to
members Of its craft as per Rule 8 of the controlling Agreement effective
January 1, 1973, Rule 8 reads in relevant part as follows:

Rule 8 - Bridge and Buil di ng Subdepart ment

"rhe work of construction, maintenance and repair of buildings,
bridges, tunnels, wharves, docks, . . . and other structures, . .
snow and sand fences, . . . and other work generally so .
recogni zed shall be performed by enployees in the Bridge

and Building Subdepartment."”

The Organi zation argues that in addition to violating Rule 8 by
having contracted out the disputed work, the Carrier also violated Rule 52(a)
by not giving it advance witten notice of intention to so do.

The Carrier defends its action on the grounds that the installation of
the right-of-way fence (6,165 feet in length), was work incidental to the main
and nmuch larger job of "cleaning cuts” between MI|e Post 532 and 535, This
effort involved widening of the "cuts" to alleviate the deifting of snow during
the winter nonths and the removal of a huge volume of earth fromthe north
side of the main line in order to stabilize adjacent "fills“. Carrier cl ai s
the disputed work of installing the fence was perfornmed by Crcle "w", a
subcontractor, who worked intermttently on the fence beginning Septenber 9,
1978 and finishing on Cctober 2, 1978. Carrier nmintains that the work of cut
cleaning, including incidental fence work, is work which has customarily and
historically been performed by outside contractors and up until now without
prior conplaint by the Organization. Carrier admts it failed to give the
Organi zation advanced notice of its intention to contract-out the subject work,
but insists such failure was neither willful nor nalicious, but sinply an
oversight, Moreover, Carrier argues that Rule 52(d) grants it the right,
uni mpai red, to assign work not custonarily performed by enpl oyes covered by
the Agreement to outside contractors.

In any event, irrespective of its substantive argunent, Carrier
asserts the statement of claimas originally presented on the property is
defective in two respects and therefore fatal to the Organization's case.

The first and most serious defect, Carrier alleges, is that the statement of
claim handl ed on the property varies significantly fromthat which has been
presented before the Board. The claimas originally presented on the property
referred to the disputed work as having comenced on date of Cctober 30, 1972,
The claimas presented before the Board makes no reference to this date and
Carrier states the reason for this is the Organization was apprised the subject
wor k commenced Sept enber 9, 1978 and ended Cct ober 2, 1978. The second defect
which arises as a function of the first defect is the Organization's having
inaccurately identified four (4) of the twenty-five (25) O aimants. The
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Carrier argues these four (4) Caimants were hired on dates follow ng conpletion
of the fence installation in question. Thus Carrier argues, the instant claim
shoul d be dismssed on procedural grounds alone.

Upon our deliberation ofthe entire record, we are persuaded the
instant claimnust fall on the grounds of procedural defect. W are not at all
convinced that the disputed work conplained of by the Organization is the sane
wor k that “eecurred between the dates of Septenber 9 and Cctober 2, 1978. The
Organi zation has failed to present probative evidence to support its allegation
the disputed work commenced at the end of Cctober and continued on into the
early part of November,l978. It is apparent the Organization, t hough dropping
reference to a specific date 4n its Statement of O aimpresented before this
Board, continues to stand by the date of Cctober 30, 1978, as evidenced by the
fact it continues to press the case at bar in the names of four (4) Caimnts
hired after Qctober 2, 1978. 1In dismissing this claimwe reiterate what was
stated by the Board in Second Division Anard No. 5396 as foll ows:

"Carrier contends that this elaim shoul d be dismigsed for
the reason that there is a variance in the claim as
presented on the property and the claim as submtted to
this Board #%%,

It is, therefor, incumbent upon this Board to determne
first whether or not the variance in the claim as
progressed on the property, and the elaim as submtted
tothis Board, is fatal %,

This Board finds that the claimpresented to this Board
s not in substance the same claim progressed on the
property, amd that, therefore, this claimnmust be

di smssed because of its variance, in accordance with
second Division Awards NO. 1471, 2165, 2208, 2582, 3462,
4353, 4621, and L4659,

The finding thatthis Board |acks jurisdiction because of
the fatal variance of the claim progressed on the property
and claims submitted to this Board, rendersa di scussi on of
the nmerits of this case noot %,

Claim dismissed."
FINDINGS: The Third pivision of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute are

respectively Carrier and Enployes within the meaning of the Railway Labor Act,
as approved June 21, 193k;
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That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the claim be disn ssed.

A WA RD

Claim di sm ssed.
NATI ONAL RATIROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:  Acting Executive Secretary
National Railroad Adjustment Board

i T L

By /[ jr o oengiiee. Ll :
/(/ Rosemar| e Braseh - Adm nistrative Assistant

Dat ed at Chi cago, Illinois, this 26th day of My 19€.




