NATIONAL RAILROADADJUSTMENTBOARD
Award Number 23905
THIRD DIVISION Docket Number CL- 24159

Ceor ge S. Roukis, Ref eree

EBr ot her hoodef Railway, Airline aniSteamship Clerks,
Freight Handlers, Express and St at i On Employes
PARTIES TO DISPUTE: (

(The Baltimore and Ohio Railroad Company

STATIMENT OF CLAIM: Claim of the System Committee of the Brotherhood
(GL-94k0)t hat :

1. Carrier violated t he Rul es of t he ef f ecti ve Clerk-Telegrapher
Agr eement when, on Sept enber 5, 1978, |t arbitrarily and capriciously suspended
| St trick Operator Cl erk R. G. But cher, Washingtem Court House, Ohio, from
gervice of the Carrier, and

2. As aresult of Such impropriety, Carrier shall be required tO
compensate Claimant R G But cher eight (8) hours* pay for each of f£ive (5)

dates held from Carrier‘'s service between September 5 and 9, 1978, and

3. That Carrier shall be required to compensate Claimant
R. G Butcher eight (8) hours' pay because ofbei ng denied "Sick Pay" for
August 1, 1978, and

_ k. That Carrier shall be required t O compensate Claimant R G But cher
ei geht (8) hours' pay because of being held from Carrier's service on August 2,
1978, and

_ S« That Carrier shal | ve required to conpensate Claimant R G. But cher
ei ght (8) hours' pay for August 7, 1978, because of being improperly hel d from
can_-ier'aS§rV| Ceto attend an investigationi nci dent. t ocarriertsi nproper
action, a

_ 6. That Carrier shall be required t O pay Claimant R. G. Butcher
ei ght (8) bours's holiday payf Or September 4, 1978 (Labor Day holiday) denied
t hrough carrier*sinproper action.

OPINION OF BOARD.  The pivotal question before thls Board |S Whether Claimant
was legitimately absent on August 1, 1978, |f he were not
Properly absent, then Carrier had the rl| ghttodenyhl s cl ai mfor sl ckpay t hat
day, comvene an investigation to ascertaln whether he failed to protect his posi-
tion and discipline hi mupon a finding Of quilt.

_ On the day In question, Claimant's wife had called the Chief Train
Di spat cher at Chillicothe, Ohio at approximately 4:55 AM.t O advise her
husbandwoul d net report teo work that morning becausehe wasil|. C ai mant
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was the regul arly assigned incunbent of the 7:00 AM to 3:00 P.M

1st Mk Operator-Clerkposition at\Washington Court House, Chio. The [ocal
earrierofficial was unable to find-arepl acenent until 8:15 A M which neces-

Si t at ed some inconvenience. The Tower had to be closed until the other employe
showed up. Believing that Claimant impermissibly reported of f sick, t he Chief
Train Dispatcher decided to visit the little league baseball park in Chillicothe
to see whether Claimant, an avid fan of 1little | eague baseball, was at the tourn-
ament game. He was accompanied by the Road Foremen of Engines. At approxinately
1:55 P.M., t he t wo officials f ound Claimant sitting behind t he concessi on stand
immediately in front of the back stop and he attempted to elude them by exiting

t owar d t he par ked automobiles., \Wien the official S confronted him in the perking
fiel d and inguired about his condition, he apprised them that he had not narked
off sick. Becausethe Chief Train Dispatcher believed that Claimant hed an obli-
gation to reportto work if he had recovered from his illness andl Nportantly,
that he hed improperly taken off work that day to attendthe gane, he renoved

hi merom Service. Claimant was notified on August 2, 1978 t hat an investigation
was scheduled for August 7, 1978 apd he r et ur nedt O service on August 3 pending

t he investigation's outcome, (On August 29, 1978 he was informed by the Superin-
tendent Agencies and Yard Of fi ces t hat hewas found guilty for failing t o promptly
protect his position.and suspended fromservice f or five (5) days beginning
September 5, 1978. This disposition was appeal ed.

In our review Of this case, we have carefully consideredt he procedural
and substantive arguments advanced byClaimant, but wehave not found t hem per-
suasive. The investigation Was conducted tn accordance with the requirenents of
contracted for due process and t he evidence adduced at the hearing fully shows
that he failed to properly protect his position on August 1, 1978. {aimant
was impermissiblysbsent On Augustl, 1978 and he acted at his peril when he
did not reﬁort to work but rather attended a little |eague baseball game. Car-
rier had the right to remove him fromservice that day, deny his elaim for sick
rey and discipline him for hisinfracti on, conslstantw ththe appliceblerul es
of the controlling Agreement and it acted properly when |t took these neasures.
However, \e find t hat Claimant was improperly hel d out of service on August 2,
1978,8ince he wasreturned to service on August 3, 1978, four days prior to the
August Tth investigation. He shoul d hawve been returned to work on Au?ust 2 under
t hese eircumstances. Thus we will awerd him the eight (8) hours pay cl ai ned
in Part 4 of the Statement of Claim., The penalty of f£iwve (5) days suspension
on t he other band, was not unreasonabl e Or an abuse Of managerialdi screti on,
gitnn the sericusness of this offense and we will sustain Carrier's disciplinary
action.

FINDINGS: The Third Division of the Adjustment Board, Upont hewhol erecord
and a1l the evidence, finds and hol ds:

That t he parties waived oral hearing:
That the Carrier and the Employes involved in thi s dispute are

respectively Carrier and Employes within the Meani ng of the Railway Labor Act,
as approved June 21, 1934;
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That thl s Division of t he Adjustment Boar d has jurisdiction
over the dispute involved herein; and

That the Agreenentwas violated to the 1imited extent
expressed herein.

AWARD

Cl ai msustained tot he extent expressed herein.

NATIONAL RATILROAD ADJUSTMENT BOARD
By order of Third Division

ATTEST: Acting Executive Secretrary
National Railroad Adjustment Board

osemarie Brasch - Administrative Assistant

Dated at Chicago, Illinois, this 8t hday of June 1582.
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