NATIONAL RATIROAD ADJUSTMENT BOARD
Avar d Number 23909
THIRD DI VI SI ON Docket Nunber CL-23778

Carlton R. Si ckl es, Referee

éBrot herhood of Railway, Airline and Steanship Cerks,
Frei ght Handlers, Express and St ati on Employes
PARTIES TO DISPUTE: (

(Baltimore and Chi 0 Rai | road conpany

STATEMENT OF CIAIM: Claim oft he Syst em Committee of the Brotherhood (GL-9290)
that::

(1) Carrier wviolated the Agreenent at Baltimore, Maryland, when it
suspended from service M. C. E Wetschar, Extra Cerk, for thirty (30)days,
begi nni ng February 4, 1978 t hrough March 5,1978, when he declined to physically
check tracks, unaccompenied, to avoid jeopardy to his personal safety, and

(2)M. Wetscher shall be conpensated for all wage |o0sses between
February 4, 1978 and March 6,1978, the period of suspension, and his record be
cleared of charges i{n connection therew th.

OPINION OF BOARD: Tha O aimant was suspended for a period of thirty days

for his refusal to check the yard tracks at Curtis Bay

unl ess someome ¢%5¢ @ ssfgned to @ cccnpany him on this mission. There is no
question but that the instructions were clear, that they were understood by the
Caimant, and that he refused to follow them unless someone went with him

The Claimant received his instructions first from the Assistant Chief Cerk and,
in turn, from the Assistant Manager all with the threat of discipline if ha did

not comply.

There is also no question but that, standing al one, the refusal to
conply with instructions is subject to disciplinary action. An orderly process
dictates that an aggrieved employe shoul d obey the instructions and grieve
| ater, however, in Award 22525the additional elenent of safety hagard was
rai sed wherein the award provided as follows:

"It is well settled that employees nust conply with
instructions of superior officers and then conplain later
if they think they have been mstreated, except where a
real safety hazard may be invol ved."

The safety hazard al | eged herein by the Cclaimant i S the requirenent
tovisit a yard to inspect tracks at 1:30 in the morning in a dark and al | eged
dangerous area umaccompanied by a fellow enploye. The Carrier alleges that
the area is safe and no such extra enploye is involved.

The claimant, having failed to carryout the instructions of his
supervi sor, nust carry the burden of proof to indicate why it would be
dangerous to enter this area alone. The O aimant has pointed outthat 85
employes had signed a docunent delivered to the Division Managerfour months
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prior to this incident pointing out unsafe working eonditions at various
locations including the area where the Claimant was to be sent.

It was al so pointed out that in 1974, there had been an injury to a
fell ow employe Wwho was assaulted and robbed in this area. The O ai nant pointed
out that five days before his refusal to enter the area unacconpani ed. he had
been di spat ched to acconpany a fellow employe who was to check the same area.
The record indicates that because of the nature of these areas, that there had
been a practice of sending two enployes to check tracks in isolated areas but
the record further shows that the Division Manager attenpted to stop this
practice by placing the following in the Assistant Chief Cerk's |og book on
Cct ober 7,1977:

"C. McAbee, per Division Manager. There is no areawhere it
Is unsafe to send a checker. If aclerk refuses, log the
incident. Action will be taken. This isour instructions
as ofthis period."

A reading of the record in its entirety indicates that there was
certainly cause for the Caimant to be concerned for his safety if he followed
the instructions given to himon the evening of the incident. Wether there is
sufficient basis for his then refusing to conply with the instructions nust
be decided by taking into account all of the facts involved. In this regard,
it is significant that there had been some incidents in these remote areas and
that a substantial number of enployes had conplained about the danger in these
areas. In weighing the factors in this matter, we are inpressed that this was
not an absolute refusal by the Caimant, but rather one which was qualified
The Claimant was willing to enter the area, at least if there was the protection
of two persons entering the areaat the sanme tine. we don't find here an
absol ute refusal on the part of the Oaimnt, however, the Caimant in
refusing to follow an order does so athis own risk; namely, that of being
able to establish clearly that a danger did exist. It fs difficult to evaluate
the real extent of the danger on the particular evening when the refusal was
made, SO that we cannot say that there was not a basis for discipline to be
I nposed by the Carrier.

However, under all the factors involved including many of the
uncertainties, 4t is clear to us that a thirty-day suspension is excessive
even if the fears of the @glaimant mere unfounded. The Carrier has a duty
under these circumstances to commmicate With all the enployes involved that
it is going to enforceits change in policy with aconplete explanation asto
why it is satisfied that the danger which it once recognized by sending
enpl oyes out in pairs no |onger exists. Certainly there was enough in the way
of extenuating factors which could give the O ai mant seme causefor concern.
Under t hese circumstances, we find that any suspension in excess of three days
I's not warranted.
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FI NDINGS:  The Third Division of the Adjustment Board, upon the whole record
and all the evidence, £inds and hol ds:

That the parties wai ved oral hearing;

That the Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Empleyes within the meaning of the Railway |abor
Act,as approved June 21. 193k

That this Division of the Adjustnment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was vi okt ed.

A WA RD

Claim sustained in accordance with the Opinion,

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: Acting Executive Secretary
Naticnal Rail road Adjustnent Board

Rosemarie Brasch - Administrative AsSi st ant

Dat ed at Chicago, Illinois, this8th day of June 1982.



