NATIONAL RATLRCAD ADJUSTMENT BQARD

Avard Number 23923
THIRD DIVISION Docket Nunber ¢L-23864

Martin F. Scheimman, Referee

(Brotherhood of Rallway, Airline and Steamshifl er ks,
Freight Handlers, Express and St at | On Eaployes
PARTIES TO DISPUTE:

| Chicago, Milwaukee, St. Paul and Pacific Railroad Company

STATEMENT OF (LAIM: Claim of the System Comnittee of the Brotherhood (GL=9330)
that:

1) Carrierviolatedthe Oerks' Rul es Agreement at Minneapolis,
Minnasota when it failed and/or refused to award chief Cl erk Position No. 55010

to Eﬂploy'e W. R, Eemt

2) Carrier further violated the (lerks' Rules Agreement When it
denied him the rightofi nvestigation in line with the provisions of Rule 22(f).

3) Carrier shall now be required { O compensate Employe W. R. Jeyne
an addi tional eight (8) hours at the pro rata rate of Chief Clerk Position 55010
for March 26, 1979 and continui ng for each workdayof that position until the
violation | S corrected.

4) Carrier shall furthex be required t o pay interest i n t he amount
of seven and one-half (T%) percent on all monies due as stated in Item {3)
above, payable on each anniversary date of this claim.

OPINION OF BOARD:  Claimant, W. R. Heyne, i S the regul arly assigned occupant of
the Relief Assistant Wire chief Position No. 72200 at

Minneapolis, Minnesota., He has seniority date in Seniority District ¥o. 5

of March 22, 19510

~ On March 14, 1979, Bulletin No. 52 was i ssued to the employes
Seniority District Ho. 5 advertising thief Cl er k Posi ti on Ne. 55010 Material
Department at St. Paul, Minneascta,

On March 23, 1979, BulletinNo.55 was i ssued to the enpl oyee in
Seniority District No. S. The Bull etin awarded Position 55010 to L. M. Neely.
Neeley has aseni ority dat e of Japuary 11, 196k,

On March 26, 1979 Qlaimant r equest ed an unjuat treatment i Nnvestigation
under t he provisions f Rule 22 (f) account of not being awarded Position 55010,
Thi S request was made again on April 1, 1979.

Carrier deni ed Clatmant*s request for an unj ust treatment investigation.
Tt assarted t hat an unjust treatment hearing may be i nvoked only f or an "of f ense
occurrance ar circumstance NOt covered by a rule in the Clerks' Agreement." |t
took the position that since Caimnt's application for Position 55010 was denied
pursuant Rule T of the Agreement, t hat Rule 22 (£) was not applicabl e in Claimant's
case.
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The Organlzation ar gues t hat Carrier's action viol ated Rule 3,
Seniority; Rule T, Promotionm; and Rul e 22 (f), Discipline and Grievances.
The Qrganlzation takes t he position that the entire controversy coul d have
been elimnated i f carrier woul d have provided the reqgwstsd investigation.
There, O aimnt woul d have had the opportunity to establish whether he did
or did not possess sufficient fitness and ability to perform the job.

The crux of this matter is whether Carrier was obligated to
provide Claimant withan unjust treatment heawing. [t iS undisputed that
Claimant's reqwst was instituted inatimelymanner,

This is not the firsSt time that this issue has been presenmted t O
this Board. Awardsofthi s Division, invelving these seme parties, have been
| ssued by resolving many of the questions of whes an unjust treatment hearing
is required. Cearly, it is now established that such ahearing i S appropriate,
snd au employe iS entitled to receive one provided he or she requests it ia
a timely fashion, when t he al | egati oni st hatt he employe | acked fitness and
ability to perform the j Ob. See Awar ds 833, 9415, 9854, 18622 and 23283.
Infact, Referee Paul C. Carter set forth, in great detail, why Carrier‘s
arguments in support Of itS position that a hearing is sot required, are with-
out merit, Nothing presented here convinces US that Award No. 23283 is
incorrect.

St at ed simply, we are pursuaded that thisi SSUE has been resolved
once ad for all.

G ven these prior awards involving the saw parties, we Wi || sustain
parts (1) and (2) of ths claim. Wth regard t0 part (3) ofthe Caim Carrier
shall also ¢ nsate the Claimant the difference between what he earnmed and
what he woul d have earned, i f aay, when it failed to award hi mPosition No.55010.
Fart (&) of the Claim is deni ed.

FINDINGS: The Third Division of the AdjustmentBoard, upon the whol e

record and all the evi dence, finds andhol ds:

That the parties waived oral hearing:

That t he Carrier and the Employes i Nvol ved in this di Sput e are
respectively Carrier and Employes within the meaning of the Railway Labor Act,
asapproved Juns 21, 1934;

That thisDivision of the Adjustment Boaxrd hasj Uri sdiction
over the dispute involved herein; and

That the Agreenent was viol ated.
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AWARD

Cl al mgustained i n accordance with t he Opinion.

NATI ONAL RAILROAD ADJUSTMENT BOARD
By Oxdex of Third Division

ATTEST: Acting Executive Secretary
Nat i onal Railroed Adjustment Boar d

Dated at Chicago, Illinois, t hi S 30th day of June 1582,
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