NATIORAL RAILROAD ADJUSTMENT BOARD
Avard Fumber 23924
THIRDG DIVISION Docket Number(Cl - 23867

Martin F. Scheinman, Referee

E‘Brotherhood. of Railway, Airline and Steamship Clerks,

Freight Handlers, Express and St at | on Empioyes

PARTIES TO DISPUTE: (
(Chicago, M | waukee, St. Paul and Pacific Railrcad Company

STATEMENT OF CLAIM: GLHlim of the System Committee Of t he Brotherhood (GL—931$1)
that:

1) Carrier vioclated, and continues to violate, the C erks' Rul es
Agreenent at Milwaukee, WisconsinWwhenit arbitrarily disqualified Baploye
J. Masnak On Invoiece Cl erk Position Ne. 51290,

2) Carrier further violated the Agreement when it refused t O grant
h;plolsre m?);k an investigation as per his request in line W th t he provisions
of Rule 22(f).

3)carrier ehal | novbe required to recognize Employe Masmak's
seni ority aml promotional right8by assigning him t 0 Position No. 51290 and
him f Or en additional day's pay at the appropriate rate f or each
workday he I's denied his contractual i ghts to that positi on commencing On
May 11, 19780

4 ) Carrier shall further be required to pay intarest in the amount
of seven and we-hal f (T#) percent per annum on all wage | 0SS sustained as set
forth under Item (3) above until the violation is corrected.

CPINION OF BOARD: Claimant, J. Masnak, | S regularly assigned occupant of the
—  Storebeiper Positiom 51980i N Semiority District No. 4 He
ha8 a seniority date of January 10, 19Tk.

On March 29, 1978 Carrier issued Bulletin No. 1hli to the employes in
Di strict No. 4 advertising a vacancy on i nvoi ce O erk Position 5129Qatthe
Milwauk=e Shops, Wisconsin. On April7,19T78,Carrier awar ded Position Fo. 51290
toJ. E Baxter. Baxter'sseniority date isJuly 23,1974.

The Organization contends that Carrier violated Rule 3, Senlority;
Rul e T, Pramotiomn; and Rul e 22 (£), Diseipline and Gri evances when it failed to award
Claimant the position. |t alsoasserts that Carrier!s refusal t 0 provide Clain-
ant with an unjust treatment hearing viclated Rule 22 (f) of the Agreemant.

Carrier, on the other hand, Insists that it has uot violated the Agree-
ment, |t contends that it hasthe right t 0 determine Whet her an employepos-
sesges the requisite fitness aud ability to performthe work of the position.
Carrieralso clainms that Claimant is not entitledto an unjust treatment hearing
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in this matter because such a hearing is required only when the alleged unjust
treatment i S for an of fense, occurrence or circumstancenNOt covered by a rule
int he Agreement. Finally, Caxrier maintains t hat Claimant's request for an
unjust treatment investigation was untimely.

Rule 22 (f) states, in relevant peart, that an employe “sball have
t he same right of investigation and appeal, in accordance with preceding
sectionsof this rul e, witten *squest, which sets forth e
complaint, | S made t O the te superior OT1icer within fi fteennﬁgﬂedays
frcacause of complainte.

The time 1limit set forth in Rule 22 (f) are clear and unambiguous.
Their i nport i s readi |y discernable. Any employe Who desires an unj ust treat-

ment hearing must request that hearing in a timely mammer., If he or she does
not, then the right to the unjust treatment hearing i S waived.

Here, the cause Of t he complaint was Carrier's award of Position 51290
to J. E. Baxter on April T, 1978. This was done in Bulletin NO. 153.

Yet, Claimant made no request for an unjust treatnent hearing until
April 27, 1978. This was twenty (20) days from the cause of the complaint.
Assuch, we must conclude t hat Cl ai mant's requestwas untimely filed.

Vi are pursusded that Cainant's request, because it was five (5) days
| ate, compels us t0 deny the elaim as presented. Thi S iS because t he parties’
intended the unjust treatment hearing to be the time duri ng whi Ch Claimant would
have had t he oppartunity to i ntroduce evidence and argument im Support of his
position that he possessedthe requisite fltness and ability to perform the work of
the position. By failing to request the hearingin a timely fashiom, and t her eby
precluding himself from having the hearing, we are compelled to determine that
Claimant may not, in this particular case, quest| On Carrier‘'s dstermination re-
garding hi S fitness and ability., Therefere, We Will disniss the elaim as pre-
sented.

Given all the foregoing, it i S unnecessary for US t 0 address any of
the other comtentioms introduced by the Organization.

FINDINGS: The Third Division Of the Adjustment Board, Upon t he whol e

record and al | the evidence, finds ad hol ds:

That the parties waived cral hearing;

That the Carrier and t he Bmployes involved in this di Spute am
respectively Carrier and Employes witbin the meaning of the Railway Labor Act,
as approved June 21, 1934;

Thet this Division Of the Adjustnent Board has jurisdiction over
the dispute lnvolved herein; and
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That the Agreement wasnot vi ol at ed.

AWARD

Claim deni ed.

RATTORAL RAILROAD ADJUSTMENT BOARD
By Order ofThird Division

ATTEST: Acting Executive Secretary
Rational Railroed Adjustment Boar d

Dat ed at Chicago, Illinois, this 30t h day of June 1982,



