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Mm-tinF.Scheim~~Referee

IBrotherhooaofRa~way, Alrlil%eardSt-hipclerks,Freight Hsbmilers, Exprem ala station EhplOjwS
P~ElDISPUlE:(

(fBloag0, Milwaukee, St. Paul ald Pacific Railroad Conpany

STAWOF UAIN: Claimofthe SysteaCanittse  of the Bmtherhood 0X-9341)
that:

1) CbrrierTiolatcd,and contlnnestovlol.ete,the  Clerks' Rules
Agreement atMllvaukee,Wiewnaln when itarbltmrllydisqualAfied  E+sploye
J. Maelrak on knoiee Clerk Position moo. 9.290.

2) Wrier further violat.edtheAgreementwhen  itref'used to gent
,Qapl.oye Masnsk an immsti&.lon as per his request in line with the ~ovlsions
of Rule 22(f).

3) Carrier ehallnovbe requlredtorecognise Eb~ploye Mmak's
seniority an3. prowtionsl.  right8 by assigdng him to Position SVo. 5'l290 and
cwpensating him for en addLUona1 day's py at tha appmprlate rats for each
workday he is denied his contrectual rights to that position ccmenclng on
my IL, 1978.

4 )  Csrriershallfurtherbe  requiredtopayinteuestintheaWunt
of seven and we-half (7*) percent psr anum an ell wege loss stmtalned as set
fcul%utderItee (3)atmeuntllthrlolationiscorreded.

WIBIOITOFBOARD: Claimant, J. Masmk, is reuly asslgwd occupant of the
Stwehelper Pohtion X980 in Sanlority Mstrict So. 4. He

ha8 a seniority date of Jamxuy 10, 1974.

QtMarch29,19’78 Cax~IerlssuedBulLetinXo.1~totbe taployes in
District Elo. 4adwxrtisinga vacancy on invoice Clerk Poeitlon 53290 at the
Milwaukee shop8, Wisconsin. On April 7, 1978, Dvrier awarded Position noJo. 5l290
to J. E. Bsxter. ~~rter’t3  Beniority date IS July 23, 1974.

The Organization contelrda thetk-riervio3.atedRule  3, Seniadty;
Rule 7, Prawtion; and Rule 22 (f), Disdpliue and Grievances when it failed to award
ClaLpant the position. It also asserts that Carrier*8 refusal to provide Qaim-
antwithanuu&sttrea~nthesrlngviolet.edRu.le 22 (f)efthe&memnt.

Carrier, on the other had, Insists that it he8 uot violated the Agree-
pnt. It CObends that it has the Tight to det&mSine whether an WplOye pas-
sesses the requisite fitness aud ability to perform the work of the position.
Osrrier  also claims that Claimant is not entitled to an-must treatmsnt hearing
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lnthisnrrtterkasu~e su&ahearing is required oulywhenthea~eged un,just
treatmnt is for an offense, occurrence or circumstance not covead byarule
in the Agreeant. FlnBll.r, CarriermaW that ClaImant's request for an
un&sttrea~ntinmstigaUonwas untimely.

Rule 22 (f) states, lnrelemntpsrt, thetan employe "shall have
the semerightofinvestigationsrdappesl, inacoordnmeewithpreceding
eactlom of this rule, written request, which sets forth emp
amplaint, is msde to

'13

frca cause Z coOplZGT
rim officer wifhin fifteen (15 days

Thct~~teatforthinRrtLe22(f)areclearasaunarabiguous.
Their import is readily discsnrrble. Any e@.oye who desires an unjust treat-
menthecdngmustrequestthethearlnginatlmsly~. Zhearshedoes
not, then theYi& to the unjust treatment hearhg is waivsd.

Here,* rxxae of the canplaintwas Carrier*s award uf Position 53.290
to J. 2. Baxter on April 7, 1978. llria was done in ~~~etin NO. 153.

Yet, Olaimant mde no request for an unjust treatment hearing until
April 27,1978. ThIswas twenty (2O)days frauthe cause  of the waplednt.
As such,wemnstconclude that Claimant's requestwas unt3mel.y filed.

We are pursuaded that Claimant's request, because it was five (5) days
late, canp3ls us to deny the clelm as presented. This is beceuse the parties'
intemiedthe uaajusttxeatmenthsarlng  tobethetime  during which Claimantwould
havehad the opportunityto introduce eddence edargumentin support of his
position that he pOSSeSSed  the requisite fltness and ability to perfarm the work of
the position. By feilingtorequestthe hearing inatlmelyfeshion,and thereby
pre~~hirmKLi~bs~~eh4ar~,wesrecampell~to&te~that
CLMmant nay not, In this
,sadin~ his fltnes:~bttity.

baiiar QLse. question (;Brrier's betezminetion  re-
mrefore, we will dismiss the claim as pre-

ientedi

the other

FIKDIIPGS:

Givenall the foregoing, it is unneeessaryfor us to &dress any of
Contenti0ne intsoducedbytheOrgeniseUon.

The Thud Division of the Ad$Mxd,Bosud.,  upon the whole
record and all the ev%&nce, finds ad holds:

Thatthepertieswaive&oralheari.ng;

That the -era& the Raployes involvedinthis  dispute am
R?SpeCtiVdy Qvriarand~lo~Eewithl.nthewaningof~e  Railway Labor Act,
as approved June 21, 1934;

!l!hat this Division of the Adjustment BoaA has jurisdiction over
thedisputetilvedherein;and
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lbatthe~ntwas not violated.

A W A R D

Chin denied.

lmI0m.L  RAILROBD AImmmm!  BoAFal
By Order of Third Division

Acting Eracutlve  Secretary
SsUonal Bailmad A&justment  Board

Dated at(;hicego, Il.llnois,this 30th dayofJune l9&.


