PARTIES TO DISPUTE: E

NATI ONAL RATILROAD ADJUSTMENT BOARD
Avard Number 23926
TEIRD DIVISION Docket Number (L-23268
Carlton R Sickles, Referee
(Brotherhood of Rai | way, Airlineand Steamship Clerks,
( Preight Bandlers, Express and St at i on Employes

Chieago, Milwaukee, St. Paul and Pacifi c Railroad Company

STATEMENT OF CLALM  Cl ai m of the System Committee of the Brotherhood

(GL-893k) that:

(1) Carrier viol ated the Clerks' Rules Agreement at Bensenville,
IIlinois when it arbitrarily and willfully deducted $40.3912 fromthe first
hal f of Jammary 1978and $121.1736fromt he first half of February 1978
payrol | checks of Employe R. A. Bleau for a total deduction of $161.5648.

SQZ) Carrier shall now be required to reinburse the $161.5643
t 0 Employe R A Bleau which was deduct ed from hi s £irst hal f January 1978
and first hal f February 1978 payroell checks.

CPINLON aF BOARD:  The claimant seeks payment for tinme |ost because he vas
on jury duty, uuder the provisions of the rule which

provides as fol | ows:

"when a regul arly-assi gned enpl oyee is summoned
for jury duty and is required to | 0se time fromhis
assigmment as a result thereof, he should be paid for
actual time lost with a meximum Of a basic day's pay
at the straight time rate of his position for each day
| ost | ess the amount allowed him for juryservicefar
each such day..."

The claimant's work assigmment WAaS from 11:00 P. M to T:00 AM.t he
following morning. 'Be jury service began at 9:00 A M ou each day invol ved.

The question at issue is whether the phrase "required to lose tine
from his assignment" is applicable in this instance since the times of the jury
dut yver € not co-extensive with niswor kti mes.

The Organization Cites Award 3=-22358i n support. of its position.
The factual situation is substantially identical to the instant case. The claim
vas sust ai ned on the basi s that an employe coul d not be required to work a
regular tour of duty and serve on a jury within the same twenty-four hour vork
day.

Three ot her Awar ds ianvolving j Ury service were Cited.



Avard Number 23926 Page 2
Docket Number (I-23268

In Award 2-8295, t he clai mant vas deni ed his appeal for time and
one-half for the time he Spent Workinghis regular shift, vhen he werked both
his regul ar shift, from 11:30 P.M.t0 7:30 A.M«, because the Carrier would
not excuse him, and 3| SO0 pexformed his jury duty starting at 9:30 A M

_ In Award | - 23199, the eleimant was deni ed conpensation because his
assi gnnent di d nos-werk on the day that he performed jUry duty service.

In Award 2-6B35, t he cl ai mwasdeni ed because t he claimant coul d
not have performed his normal duties since there vas a strike, and it vas
not alleged that the elaimant woul d cross the picket |ine.

O the last three Awards, only 2-6295 i s of support to the cause
of the carrier as the relief sought, although slightly different, was
based upon the concept that the interpretation Of the rul e should be con-
strued to applyonly vhen the work assigment and the jury duty were at
the same time Of day.

Carrier menbers of this Board filed a dissent in Avard 3-22358,
and in the instant matter continue to aver that the decision in Award
3-22358was anunf ounded maveri ck decision which wrote new provisions in-
tothe rules in spite of along-standing principle that this Board may
not add to existing rules in any manner.

I n essence, ve are asked by the Carrier to overrule the principle
adopt ed i n Award3-22358and return to the interpretation of Avard 2-6255 whi ch
sai d t he language i S "clear and specific”,

- Unfortunately, this Board does NoOt find t he language cl ear and
specific.

The Carrier i S, i neffect, contending t hat t he phrase, "required
to lose tine from his assigmmentas a result thereof", includes the concept
"because he eantt be performing hi S assignment and performing j Ury duty at
the same tine". But the rule doesn't say that. The Carrier's interpretation
| S logleal and reasomable, but not necessarily the only one. Such an inter-
pretation may, in itself, be considered adding to the existing language, a
concept which the Carrier rejects.

In pointoffact, the language i s i nconpl et e and ambiguous and
may be reasonably subject by the parties to the interpretation of either
Awar d 3~-22358 or Award 2-6295,

Mindful again that we are not to add to the rules, this does
not, hoverer, relieve our responsibility to make an interpretation which
will carry out the intention of the vargai parties asve can best de-
termne or estimate what it vas in reviewing the | anguage of the provision.
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The Board in Award 3-22358,vas attempting t0 do just that.
Whet her we agree with that Award in all its concepts or not, we cannot Say
that it was pelpably erroneous on its face, particularly t he approval . of
t he specific claim.

G ven the faets in that case, it was not improper to concl ude
t hat t he claimant should mot beexpect ed to work all night and perform jury
duty shortly thereafter. The Carrier members seem to support this result
because 4n their dissent, they indicated at the outset that they did not
object to the sustained conclusion. Aso at the end of the dissent, they
Indicate that if the Referee had "sustained the clai mbased upon the 'obvious
| ong hours' which the elaimant in this case woul d have experienced on jury
duty and on the job, there could have been 1ittle i f any challenge t O his
interpretation of the agreenent”.

The carrier nenbers do not accept the notion that allowi ng the
claimant to receive the Jury pay is a valid interpretation of the rule, but
they do not object to recognizing that it is appropriate to allow the elaimant
t o recover under these Circunstances. We do not agree with Carrier i N this
instance. W believe that it is apermssible interpretation of the role,
inthe facts in this case, that the claimant M5 "required to |ose tinme" as
a result of his jury duty. W don't support the interpretation of the rule
which precludes recovery unless the jury duty and the work hours are the
sane.

VW find that it is avalid interpretation of the rule to authorize
the claimnt to receive jury duty pay when his work hours are 11:00 P.M to
T:00AM., and he is required to report for jury dut?/ shortly thereafter.
When he does motwork these hours in anticipation Of his jury duty whieh
follows shortlythereafter in order that he may bephysical | yandmental |y
capable of performing this duty, he has been "required to | 0S€ time from his
assignmentas aresult" of the jury duty and the elaim will be sustai ned.

Ve find |t unnecessary to address any broader application of the
rule aud confine our decision to the specifie facts in this case.

The claimant should receive jury duty pay for each tour of duty

immediately prior to his jury service. On this record claimnt is entitled
t 0 payment forJanuary 3,9and 10, 1978,

FINDINGS: The Third Division of the AdjustmentBoard,upon the whol e
recordandal | . the evidence, £4nds and hol ds:

That the parties waived oral hearing;
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That the Carrier and t he Employes involved in this dispute
arerespecti vel y Carrier and Employes within the mearing of the Railway
Labor Act, asapproved June 21, 193k;

_ That this Division of the Adjustment Board has jurisdiction over
t hedi sput e involved herein; and

That t he Agreement was vi ol at ed.

AWARD

Claim sustained in accordancew th the Qpi nion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST; Acting Executive Secretary
Bational Railrcad Adjustment Board

By

e Brasch = Administrative Assistant

Dated at Chicago, Illinois this 30th day of June 1982,

Cé- ‘:‘,t:“_' ’
" /CO . ‘Y;x._‘,
Y00 Office " "~
.\\\\___’_._/ o
T



