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sTA- c@ CLAIM:

NATIONAL RAILmAD AINUSZMERP  BOARD
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Carlton R. Sickles, Referee

(Brotherhoodof  Railway, Airlim tiSteamshiP Q-l-,
1 R-eight Emxilers, Express ad Station Dnployes

(QxLcafp, Milwankee, St. Paul and Pacific Paikard Company

Claim of the System Cumuittae of the Brotherhood
m-8934) that:

(1) Carrier violated the Qark6' Rules Ageement at Densetille,
Illinois when it arbitrarily and villfully deducted w.3912 from the first
half of Santa-y 1978 and $121.1736 from the first hau of February 197’8
payroll checks of%plopR. A.Bleaufora totaldeductionof  $161.5648.

(2) Carrier shall nowbe required to reimburse the $161.5642
to Raployc R. A. Bleeu vhich was deducted frau his first half January 1978
and first half Pebruary lg?'8payrol..l checks.

OPINION OP BOARD: The claimant seeks payment for time lost because he vas
on jury duty, uuder the proxlsions of the rule which

provides as follows:

When a regularly-assigned employee Is smmo&
for jury duty and Is required to lose time from his
assignrent  as a result thereof, he should be paid for
actualtimalostvitharmudnurm of a basic day's pay
at the slxaighttdme rate ofhis position for eachday
lost less theamountallowedhimfarjury sarvice far
each such day..."

!Che claiumnt*s work assigmaent was fran ll:OO P.M. to 7:oO A.M.  the
fOlloving mcuning. 'Be jury serrke began at 9:OO A.M. ou each day involved.

The question at issue is whether the phrase "required to lose time
fran his assignment" is applicable in this instance since the times of the jury
dutyvere uotco-extensivevlthhis  worktimes.

The orgsnization cites Avard 3-22358 in support. of its position.
The factual situation is substantially identical to the instant case. The claim
vas sustained onthe basis thatanemploye could uotbe requiredtovorka
regclm tour of duty and se- on a jury within the same twenty-four hour vork
&Y.

Three other Awards involving jury sex-+-ice vere cited.



Avard Nmber 23526
Docket N!.anber CL-23268

Page 2

In Award 2-6?95, the claimant vas denied his appeal for time and
one-half for the time he Spent Working his regular shift, vhen he worked both
his regular shift, from 11:30 P.X. to 7:30 A.M ., because the Carrier vould
not excuse hW and also performea his jury duty starting at g:30 A.M.

k Avard I-23199, the clainmntvas denied compensation because his
assignment did no+wrk on the day that he performad jury duty service.

In Award2-6h35, the claim was denied because the claimant could
not have perfomed his normal duties since there vas a strike, and it vas
not alleged that the cl&cant would cross the picket line.

Of the last three Awads, only2-6295 is of support to the cause
of the mier as the relief sought, although slightly different, was
based upon the concept thattheinteqretation of the rule shouldbe con-
strued to apply only vhen the work assigmnent ani the jwy duty were at
the ssme time of day.

cea-rier members of this %e.rd filed a dissent in Avard 3-22358,
ani in the instant matter continue to aver that the decision in Award
3-22358 vas an unfounded maverick deoiaion whdch vrote nev provisions in-
to the rules in spite of a long-standing principle that this Board uay
not add to existing rules in any manner.

In essence, ve era asked by the Carrier to overrule the principle
adopted in Award 3-22358  and return to the interpretetion  of Avard 2-6295 which
said the lan@a~e is "clew and specificU.

Unfortuuately, thisBoarddoee not find the laquage clear and
specific.

Ihe carrier is, ineffect, contending that the phrase, "required
to lose time f-ran his assignsent as e result thereof", includes the concept
"because he can't be perfccmln~  his assi@nnent and performinS jury duty at
the same time". But the rule doesn't say that. The canler's interpretation
is logicalaxireasonabl.e,butnot necessarily the only one. Suchan inter-
pretationmay, initself,be consideredadddngtothe  existinglanguage,a
concept which the Carrier rejects.

Irr pointoffact, the Language is incomplete andambiguous and
may be reasonably subject by the parties to the intarpretation of either
Award 3-22358 or Avard  2-6635.

Midfulagain tbatwe are not to add to the rules, this does
not, hoverer, relieve our responsibility to make an interpretation which
will carry out the intention of the bargsining  parties as ve can best de-
termine or estimate what it vas in reviewing the language of the provision.
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.$he Board in Awaxd 3-22358, vas attamptlng to do just that.
Whether we agree with that Award in all its concepts or not, se cam& say
that it was pslpably erroneous on its f?we, puticularly the approval. of
the specific ClalJn.

Given the f8cts in that case, it was mat improper to conclude
that the clafmantshouldnotbe  expected toworkallni&tandperfozmjury
duty shortly thereafter. TheCarriermembersseemtosupgmt.t.bisreault
because in their dissent, they indicated at the outset that they did not
object to the sustained conclusion. Also at the end of the dissent, they
Indicate that if the Referee had "sustained the claim basad upon the 'obvious
long hours' which the clafmant in this case would have experienced on jury
duty and on the job, there coold have been little if auy challeuge to his
interpretation of the agreement".

The Carrier members do not accept the notion that allowing the
claimant to receivu the jory pay is a valid interpretation of the rule, but
they do not object to recognizing that it is appropriate to allow the claImant
to recover under khese circumstances. Wedo mtagreewith Cerrier in this
instance. We believe that it is a permissible interpretation of the role,
in the facts in this case, that the claimant MS "required to lose time" as
a result of his jury duty. We don't support the interpretation of the rule
which precludes recovery unless the jury duty ahd the work hours are the
same.

We find that it is a valid interpretation of the rule to authorize
the claimant to receive jury duty pay when his work hours are ll:OO P.M. to
7:00 A.M., aud he is required to report for jury duty shortly thereafter.
When he does not work these hours In antSciD&.ion of his jury duty which
follows shortly thereafter inotierthathemaybe  physically aud mentally
capableofpcriomingthisduty,hehasbaeu  "reqtiredto  lose time immhis
asslgment as a result" of the jury duty and the claimwU.l be sustained.

We find It ohnecessary  to address any broader application of the
rule aud confine our decision to the Speciiic facts in this case.

The claimant should receive jury duty py for each tour of duty
imediately prior to his jury service. On this record claimant Is entitled
to lwment for January 3, 9 and 10, 1978.

FINDINGS: !Che Third Division of the Adjustment  Boax-3, upon the whole
recordandall. the evidence, finds and holds:

That the parties waived oral he-g;
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lhatthe Carrierand the Ebployes i11~01vd inthi~ ai~+,~+
sre respectively avrierand~ployeswithinthe  meming 0f theRsilway
Labor Act, as apprmed June 21, 1934;

That this Ditisionofthe  AdjustmentBoard  has jurisdictionover
the dispute immlvedhereln;srd

That the Agreementwas violated.

A W A R D

Claim sustained in accordance with the Opinion.

IL4TION&RAiLROADADJUSl5!ENTBOARD
By Order of Third Division

ATTEST: Acting Recutive Secretary
i%stionslRsilzoadAdjustmentBoard


