
NATIONAC RAImoAD AIhTusm BOARD
Award Nwnber ,239s

TEIIRD DIVISION Docket NmberMW-23773

Josef P. Sire&an, Referee

(Brotherhood of Maintenance of Way kployes
PARTIES TLIDISPVTE: (

(The Western Paclflc Railroad Caqany

STAllpwT OF CLAIM: "Claimofthe  System Cumnittee oftheBrotherhoodthat:

(1) The dicrmissalofForemanS.R.Diaevaswlthoutjustard
sufficient cause,harsh~whollydis~opartionstc to the chsrgesleveled
against him (Carrler8s File GM Case No. ll8.!%1~g-E&lWE, Local Case No. 278).

(2) Foreman S.R.Diaz shallbe rekrstatedwith  seniorityand
all other rights unimpaired and be ccmpensated for all wage loss suffered."

OPINION OF BOARD: Claimant S. R. Dlaz, a Foreman, MS served with a Notice
of Investigation on April 5, 1979 "to detemine facts

ad place your responsibility for your alleged pilferingforyour  private use,
certain amounts of (the Carrier's) fuel and 011% m~Clakcant was dismissed on
April 15, 1979.

Examination of the record before the Bosrd establishes that Claimant
had+a fair alld imps.rtialhearLng. Clalmant admitted taking five gallons of
gasoline from the Curler, and a nmber of witnesses stated that they had seen
him take Om-rier's materials. There was substantial evidence in the record to
sustain <he C%ri-ier's  decision to discipline mainrat. Dismissal is an ap
propriate penalty for theft.

FINDINGS: The.Third Division of the najustment Board, upon the whole record
and all the evidence, finds and holds:

That the ~ieswaivedoralhearing;

That the Wrrlerald the tiployws involved Lnthls tispute are
respectively Carrier and Rnployes within the neaning of the Railway Iabor
Act, as apaoved June 21, 199;

That this Mvision of the Adjustment Euard has jurisdiction
over the dispute involved herein; ami

That the Agreement was not violated.
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Claim denied.

NATIONALRAILRWIDAEJUSTHENTBOARD
By Order of Third Division

AmT: Acting Executive Secretary
NatiomlFzilroadAdjustmnt~rd

Datedat Qllcago, Illinois, this 30th ~~ofJue~l@l.


