NATIONAL RAILRQAD ADJUSTMENT BOARD
Awar d Number 23943

THIRD DIVISION Docket Enber M 24124
Irwin M Lieberman, Referee

(Brotherhood of Mai ntenance of Wy Employes
PARTIES TO DISPUTE: i

Duluth, Winnipeg &Pacific Railway Conpany

STATEMENT OF CLAIM: "Claimof the System Conmttee of the Brotherhood that:

(1) The sixty (60) day suleensi On imposed UPON Sectionman
R Morrison and the thirty (30) day SUSPENSION | nposed upon Sectionman

R E Rice for alleged 'insubordination to Section Foreman E. 4. Nyman and
Roadmaster Russel | Soger* was without just and sufficient cause.

(2) General Manager J, F. Corcoran failed to disallowthe clains
(appeal ed to hi munder date of August 18, 1980) ascontractuallysti pul at ed
wi thin Agreenent Rule 21, Sections (a) and (c).
(3) As a consequence of either or both (1) and/or (2) above,
each of the ¢laimants!

- 'record’'ve cleared of this violation and the
noni es due be paid.' "

OPLION OF BOARD.  This di spute concerns the disciplining of two employes for
al | eged insubordination in an incident on February 23, 1980.

Fol lowing an investigative hearing, Claimant Morrison was accorded a sixty day
suspeasion and C ai mant Rice thirty days.

As a threshol d matter, Petitioner raises aprocedural issue, which
was part of the Qaimsubmtted to this Board' {supra). The Organization argues
that the authorized officer of the Carrier failed to timely respond in Step |1l
of Gievance procedure in violation of Rule 21 of the Agreenent derived from
t he 1954 Hatiomal Agreenent, provides as follows:

Rul e 21.

"(a) Al clains or grievances must be presented in
writing by or on behal f ofthe employes involved, t0 the
O ficer of the Carrier authorized to recei ve seme, within
sixty (60) days from the date of the occurrence on which
the claimor grievance is based. Should any such claimor
grisancebe disallowed the Carrier shall, wthin sixty (60)
days from the date sane is filed, notify whoever filed the
claimor grievance (the employes or hi S representative)in
writing of the reesoms for such disallowance. [|f zot SO
notified, t he claim or grievance shall be al | owed as presented,
but this shall not be considered as a precedent or waiver of

t he contentions of tie Carrier as to other simlar claimor
griemances.”
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"(b) If a disallowed claim or grievance is to be ap-
peal ed, such appeal mast be in witi n? and nust be taken
within sixty (60) days fromreceipt of notice of disal-
| owance, and t he representative of the Carrier shall be
notified in witing wthin that tine of the rejection of
his decision. Falling to comply Wth this provision the
matter shall be considered closed, but this shall not be
considered as a precedent or waiver of the enployees as
to other simlar clainms or grievances. It is understood,
however, that the parties may, by agreement at any Stage
of the handling of the claimor grievance on the property,
extend the sixty (60) daY period for either a decision
or appeal, up to and including the highest officer of
the Carrier designated for that purpose.”

(c) The requirenents outlined in Causes (a) sad
(b), pertaining to appeal by the enpl oyee and decision
by the Carrier, shall govern in appeals taken to each
succeedi ng oOfficer, except i N cases of appeal from the
decision of the highest Officer designated by the Carrier
to handle such disputes. Al clains or grievances in-
volved in a decision by the highest designated Officer
shal |l be barred unless within nine (9) nonths fromthe
date of said officerts decision proceedi ngs are-in-
stituted by the enpl oyee or his duly authorized repre-
sentative before the appropriate division of the

Nati onal Railroad Adj ustnent Board of asystem, group

or regional board of adjustment that has been agreed

to bﬁ the Ioarti es hereto as provided in Section 3 Second
of the Railway Labor Act. It is understood, however,
that the parties may byagreement in any paxrticular case
extend the nine (3) months* period herein referred to."

The Organization al so relies on a letter dated January 21, 1380, which stated:

"Mr. John R. Ritacco

Ar ea Chairman

Br ot her hood of MofWEmployees
Rain Tree, Apt. 3A

ut. Iron, WN 55768

Dear Mr. Ritacco:

For your information, and for all others concerned, | would Iike
to point out the proper procedure for progressing (rievances in
the Engineering Depart nent:

FIRST STEP: Pmployes and/ or Area Chairman to
immediatesuper vi sor.
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“ SECONDSTEP: General or Area Chairmen to Chief
Engineer

THIRD STEP: General Chairman {o General Manager

The i medi at e supervisor referred to in the First Step
IS either the Roedmaster for track forces or the Assist-
ant Engineer for B&B forces.

Sincerely,
/s/ R A dson
R. A QOlson”

The record indicates that the Clains herein were presented o the
Roadmaster oa May 1, 1980 and deni ed by t he Rozdmaster on May 19, 19% They
were progressed to the Chief Engineer on June 16, 1380 and finally on August 18,

1330 the Step |11 appeal was made to the General Manager. The Carrier's response
at Step Il was frem R A (son, Labor Rel ations andPersonnel Oficer. By
letter dat ed Decemberl?, 1980 t he Organization note t o the Genaral Manager
specifying that there had been a default by Carrier in tnat x,dson had re-
sponded to the Step |11 appeal rather than the General Mapager, Cerrierts
hi ghest appesl of ficer. The General Manager responded oy letter dated
January 2, 1981stating, inter alia, that "As a matter of practice, which
l)\//gu have"recogni zed, Mr., Oson has answered Step ||| appeal s forthe Ceneral

nager.

Carrier, in support of its position wth respect to M. Qdson's

participation in the procedure, presented evidence of an instance in 1978
when #r. O son responded in behalt of the General Manager to a claimand

al so an instance with afinal letter dated January 17, 1980 in which the

same Substitution took place. Petitioner objects to this evidence being

considered, since it was not presented during the handling of this dispute

on t he property. The Board notes that Petitioner's position with respect to

the tardiness of the data presented is correct. However, it also must be

noted in passing that even if t he evidence was timely, two isolated instances

(one sonewhat ambiguous) do not establish abinding past practice.

The Organization ar?ues that the decision and letters from M. Olson,
who was not the authorized officer to receive the final appeal, was clearly
invalid and a violation of Rule 21. The Organization maintainsthat there-
sponsibility for daisallowing clainms appealed to the third step is coexistant
with the authority to receive appeals at that step. A series of awards dealing
with simlar problemarerelied on by Petitioner, including Third Division
Avards4529, 1137k, 17696, 18002, 22300, 22822, 22783, 22710, 22600 and

PLB 184k, Award No. 14.
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Carrier insists that its handling of the Caims was proper and
that Mr. O son answered the Claims within the tine linmts oa authority
vested in him by the General Manager. It is pointed out that the |anguage
of Rule 21 provides only that the Carrier shall notify whoever filed the
claimof its disallowance rather than specifying that a particular officer
of Carrier be designated for this purpose.

All the authorities cited by the parties have been reviewed and it
is clear that "the great weight of authority in closely related circunstances
supports the Organization's position. Those awards hol dthatthe officer of
the Carrier who had been previous4 designated as the individual to receive
claims or appeals nust be the officer who responds to such clainms or appeals.
For exanpl e, thi s Board in Award 22710 st at ed:

"W have reviewed the authority submitted by the parties.
The great weight of authority supports the position of the
Organi zation that the Carrier cormitted a procedural error
when an official other than the one designated to receive
and process the clains responded to the ¢laims.”

It nust be concluded, therefore, that Carrier erred i n cermitting

M. Qson to respond to the Step || appeal rather than the General Manager to
whom they had been addressed. Particularly inthe |ight of Mr. Olsen's own

instructions contained in the letter of January 21, 1980, it is apparent
that the Carrier violated the Agreenent. Under these circunstances, we can-
not reach the merits in this dispute.

FINDIGS: The Third Division of the AdjustmentBoard, upon the whol e

record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Buployes involved in this dispute
are respectively Carrier and Bmployes Wi thin the neani ng of the Railway
Labor Act, as approvedJune 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was violated.

AWARD

cl ai msustained. 7 o~ "
NATIONALY,/S4TLROAD ADTUSTMENT BOARD

By Order of Third Divisfon
f‘ \".q - CA" .
: \\\‘.’3 J
ATTEST; ACti Ng Executive "Secretary ‘ -
Nati onal Railroad Adjustment Board N C

— \:."‘“

emarie Ef aSch - Admnistrative ASSistant
m2zed at Chicago, D linois, this 14th day of July 1982,



