NATIONAL RAILROAD ADJUSTMENT BOARD

Award Nunber 23946
THIRD DIVISION Docket Nunber Ci-24195

Geor ge S« Roukis,Referee

Brot herhood of Railway, Airline and Steanmship O erks,
Frei ght Handl ers, Express and Station Zmployes
PARTIES TO DISPUTE:

(Staten I sl and Rapi d Transit Operating Aut hority

STATEMENT OF CLAI M Claim of t he Syst emCommittee of t he Brot her hood
(GL-9454 )t hat :

1. The Carrier violates the established practice and rules
of the Brotherhood, when they changed the hours of position Ne. 81-A 209
Voucher Statistical Cerk and added one-half hour work per day to the whole
schedule,W t hout conpensati on.

2. The Carrier will pay Clerk D. DeSaro, one-half hour pay per day,

at the punitive rate, commencing August 10, 1979 and conti nui ng wtil such tine
as the violation is corrected.

OPINION OF BOARD:  On July 27, 1979 Carrier had bul | etined the position of

Voucher-Statistical derk with assigned hours of Work between
8:30 A.M. - 12:00 noon ad 12:30 P.M. - 5:00 P. M Saturdays and Sundays Wer e rest
days. Previously the assigned hours of work for this position were between 8:k5
AM =12:30 P.M and 1:15 P.M. = 5:00 P.M. Since no hids were received for this
position, Carrier filled it With a new hire, Ms. D. DeSaro, Who subseguent ly filed
d claim on September 17, 1979averringthat the Agreement was viol ated, particularly
Rules 2 and & thereof, when the position‘'s hours of work were changed by Carrier.
Rule 2, which is pertinent to this dispute, is referenced as follows:

DAY’ S WORK

"Except as otherwise provided in Rul es 6 and 8, eight (8) con-
secutive hours work or |ess, exclusive of the meal period, shall
constitute a day's work for which eight (8 hours wll be paid."

By | etter dated November 16, 1979, Carrier deni ed the clai mstating that its actions
comported with al | t he applicable rul es of the Agreement and i ts deci si on was ap-
peal ed by the General Chairmen on January 8, 1980. The appeal was then heard by
General Superintendent, M. E, A. Duszak, on February 13, 1980 but t he Organi-
cation contends t hat Carrier never responded to this appeal uatil June 12, 1980,

wel | beyond the 60 days time limit required by Rul e 48, The Organization ar gues
that the claimshould be allowed consistent with the manifest intent of Rule 48

and the decisiomal | aw of this Division, since Carrier's|etter was untimely and
procedural Iy defective.
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carrier contends that it tinmely responded to the February 13, 1980
appeal as evidenced by its Mirch 19, 1980 denial letter but the Organization
asserts that it did not receive this |letter until June 16, 1980 when it re-
cei ved carrierts Juue 12,-1980 deni al letter. The Organization ar gues that
Carrier di d not respond t0 the February 13, 1980 | etter until it was rem nded
by the Organization on two occasions, specifically, April 28, 1980 and June 12,
1980 that it failed to deny the claim i n tdmely fashi on. Mreover, the Organi-
rationcont ends that the March 19, 1980letter wasunaigned and not written by
the appeal s hearing officer, who heard the February 13, 1980 appeal .

Carrier aversthat it complied witht he Agreement and bulletined
the position in accordance with its rights under Rule 2 and notes that it was
not estopped from effectuatind hi Sreversion. It argues that the Organization
cannot Clte a basic day or basic week rule that woul d suppert its argunentative
contenti ons or rely upon Rule i (overtime) without calling attention to a con-
tradictoryrul e.

~In our review of this case, we agree with Carrier's position on the
substantive issue of this dispute, namely, that it had the right to change the
position's hours of work as leng as it complied Wi th the hours of work require-
ments of Rule 2. Tha change effectuated herein did not exceed the 8 hours limt
of Rul e 2 and was within Carrier's contractual prerogative.\\& dO find, however,

__ %bat Carzier_ violated Rulek8,.when it failed to respomdWw t hinéodaystothe {

Organi zation's February 13, 1980 appeal and it was not corrected by the dubious
unsigned | etter of Marech 19, 1980. Therecord shows that the Organization Noti -
fied Carrier on Apri1 28,1980 that it failed to respond to the February 13, 1980
appeal .and We believe Carrier was at | east obligated t0 respoud to thisinquiry.

Iting until it was again apprised om June 12, 1980 that it failed to answer the
February 13, 1980 appeal does not | end credi bi f[ty to the March 19, 1980 docunent.
Ve will awar d C ai mant one hal f (&hours overtime for each day between August 10,
1979 and June 12, 1980 because Carrier did not tinely deny the letter of appeal,
but we will deny the claimin all other respects.

FINDINGS: The Third Di vi sion of the Adjustment Board, upon the whole
— record and all the evidence, finds and hol ds:

That t he parties waived aral hearing;
~ That the Carrier and the Enﬁ;oyes involved in this disputeare
respectively Carrier and Employes within the neaning of the Railway |abor
Act, aS approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That t he Agreement was violated.
A UARD

Cl ai msustained in accordance with the Opinion.
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NATI ONAL RAI LROAD ADJUSTMENT BCARD
By Order of Third Division

ATTEST: Acting Executive Secretary
National Railread AdjustmentBoar d

Crative Assistant

Dated at Chi cago, Ilimois, this 14th day of July 198e.



