NATI ONAL RAILROAD ADJUSTIMENT BOARD

. Award Nunber 23951
THIFD' DIVISION Docket Rumber m 24100

G | bert He Vernom, Referee

5 Br ot her hood of Meintenance of \\ay Employes
PARTIES TO DISPUIE:

(Seaboard Coast Line Railrcad Company

STATEMENT OF CLAIM: "Claim of t he Syst emCommittee Of t he Brotherhood that:

. (1) The dism ssal of Apprentice Foreman ¥. De Thonpson for
allegedi MPr oper protection of contractor's equipment Was W thout just and
sufficient cause and wholly disproportionatet 0 such acharge (Carrier's
File 12-39 (80-T) H).

%2) Apprenti ce Foreman Thaspson shall be reinstated with seniority
anfdf al IOI ot her rights unimpaired andshal | be compensated for all wage | 0SS
suffered.”

OPINIOR OF BOARD:  On Cct ober 5,1979, the Claimant wes directed to attend a
“hearing in connection with his alleged mpro;lJ(er protection
of the contractor's eguipment which was working on t he main track of the
Wilmington subdi vi Si on in milepost SE 339.8 on Friday, Sept enber 28,1979.
Further,as part Oof this notice he was cherged with viol ati ng portions of
rule 99 and 7skof the Carrier‘soperating rul es ef fective December 4, 1978.
Rul e 754 and Rule 99 are both very long rules aud somewhat complicated, how-
ever, their meaning and importance are guite clear. In summary, Rule TSk
states that all on-track equipment nust be afforded flag protection in both
directions in accordance with Rule 99 unless moving under the authority of a
Wittenline-up. RuUl € 99 details how that flag protection must be provided.

Certain facts ar € not in dispute. On the date in question, the
Claimant was assigned to protect thé movement of a lime injector truckwhi ch
Was working on t he Carriert'sright-of-way. The C ai mant was assigred t 0 pro=-
tect the truck from train movements from awester|y direetion. It i s al so
undi sputed that at approximetely L:45pm.a Work train desigmated as\Wrk
Extra 949 which had been umlioading conpany material while moving in an east-
ward direction came up upon the |inme injector truck which was on the tracks.
The transcript makes clear that the Work Extra came upon the lime injector
truck asa result of no flag protection being provided.

. In reviewing the transcript, it is the Board's conclusion that there
is substantial evidence to support the Carrier's finding of guilt. The
transcript contains testimony of Wi tnesses as wel| as impliecit and explicit
adm ssions by the Claimant that he failed to fulfill nis responsibilities
under Rule 99 and 754%. Evidence iS clear that the line-up provided the Claim-
ant expired at 2:00 p.m and tbhat between 2:00 and 2:30 p.m the Oainant |eft
hi s designated flagging positionto obtain a new |ine-up. 3e made certain un-
varranted assumptions regarding the position of the Wrk Zxtra that were not
listed on the |ine-up. Regarding Rule 99,it is clear that the Claimant 4id
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not flag the Wrk =xtra and that he was not physically in a position to do so.
Nor did he put out torpedos as required by the Rules.

The Carrier argues that the offense is extrenely serious as the
Caimnt's negligence could have easily 1ed to an accident with Serious injury
t 0 employes a&r equi pnent. The Organization ar gues, assumingargueadot hat
t he Claimant i S guilty, t hat permanent di Sm ssal i S excessive, capricious and
unwarraated. In reviewing t he past record of the Claimant, we note that he
has approximately nineyearsseniority, freeof any disciplizarysuspensions.
W& al so agree with the carrierthat the offense is serious and that such
negligence shoul d not betol erated by employes aspiringto hold positions
of responsibility, such as foreman, as was the C ai mant. However,we are
not convinced that the charge justifies total and pernanent severence of
t he Claimant's enpl oyment rel ati onshi p with the Conpany in al| capacities.
Therefore,\e direct that the O ai mant be reinstated W { hout back pay to the
position of Trackman W thout Apprentice Foreman rights.

PINDINGS: The Third Di vi si on of the Adjustment Board, upon the whol e record
and al | the evidence, -finds and hol ds:
That the parties waived oral hearing;
~ That the Can-ier and the Employes involved in +his dispute are
respecti velj/ Carrier and Imployes W t hi N t he meaning Of t he Railway Labor Act,
as approved June 21, 193%;

_ That this Division ofthe Adjustment Board ha3 jurisdiction over
the dispute involved herein;, and

That t he discipline wasexcessi ve.
AWARD

Claim sustained in accordance with the Qpinion,

RATTONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

6 |

e CEIVEp Sy,

ATTEST: Acting Executive Secretary
Kational Railrocad Adjustment Board

AUG 1T 1622

osemarie Brasch « Administrative Assistant

Dat ed at Chicago, Illinois, this 14th day of July 1982,
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