NAT! ONAL RATLROQAD ADJUSTMENT BOARD
Award Number 23952
THIRD DI VI SI ON Docket Number CL-23849

John B. LaRoceo, Referee

(Brotherhood of Railway, Airline and Steanship O erks,

( Freight Handl ers, Express and Stati on Employes
PARTIESTO DI SPUTE: (

(Gal vest on, Houston and Hender son Railroad Conpany

STATEMENT OF CLAIM C ai moft he System Comrmittee of the Brotherhood
(GL~9355) that:

"1. Carrier violated the Agreenent between the parties when
It removed C erk David Abrahamfrom his regular assignment of Denurrage Cerk
on April 10, 11 and 19, 1979, and required himto work an entirely different
position (Carrier File 29-BRAC).

"2. Carrier shall now be required to conpensate O erk Abraham for
eight (8) hours pay at straight time rate of his regular assignment for April 10,
11 and 13, 1979, which were days he was not permtted to work his regul ar assign-
nent and fis position was bl anked.

“3.Carrier shall nowbe required to conpensate O erk Abrahamfor the
di fference between punitive rate of pay and pro rata rate of pay allowed for
April 10, 11 and 19, 1979, account being required to work hours outside of the
hours of his regular assignnment."

OPI NION OF BOARD: Tne critical facts are uncontested. Claimant is regulsrly
assigned to the position of Denurrage Clerk at the Gal veston
Freight Ofice with assigned hours of 8:00AMto 5:00 P4, Moaday t hrough Friday.
On April 10, 1979 and April 11, 1979, the Cexrrier tenporarily assigned C ai mant
to work the position of Night Chief Cerk-Dispatcher at a nearby office with
hours from L:OOPM to 12:00 midnight. The employe regularly assigned to this
position had marked off. On April 19, 1979, the Carrier tenporarily assigned
Caimant to work the position ofChief C erk-Dispatcher duri mI;J the hours of
8:00AMto 5:00R4 which was vacant due to the Incunbent's illness. On each
of the three dates in controversy, Caimant was not pernmt+& to work his
regul arly assigned position which the Carrier blanked. For each of the tem
porary assignnents, the Carrier conpensated Claimant at the straight tine rate O
pay. 1The parties do not maintain an extra board for fillingtenporary vacancies
arising in clerical positions.

O ai mant seeks ei ght hours of straight tinme pay for each day he was
not permitted to occupy his regularassi gnment and the difference between the
premumrate and the straight time rate for the hours he was required to work
t he temporary assi gnnents. The Organization argues that the Carrier arbitrarily
removed Claimant fromhis regul ar assigannent inviol ati on of Rules 3(Seniority
Datum), 7 (Pronotions, Assignments and Displacements), 8(Assigmments and Dis-
pl acenents), 9 (Bulletims),12 (More Than One Vacancy), 1k (Declining Pronotion),
snd 43 (Absor bi ng Over‘times of the applicable Agreement. To support the portion
of this claimrequesting pay atthe tinme and one-half rste for the tine Claimant
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wor ked t he t hr ee temporary assigpments, t he Organi zati on relies on Rul e 42
Notified or Called). ©Onthe other hand, the Carrier contends Rul es 43

EPr eservation of Rates), 11 (Short Vacancies), and 57(e) impliedly permitted
the tenporary assignments and that Rule 49 provided for the proper I|evel of
compensation due ( ai mant when he temporarily filled in for the absent em-

pl oyes on the dates im question.

This case presents two issues forthis -Board t0 deci de. First,
when the Carrier temporarily assigned Claimant to other positions and when
It blanked Claimant's regul ar assignment, is the Carrier alsoobligated to
pay Claimant ei ght hours of pay at the pro rata rate forhis regul ar assign-
ment. Second, what is the proper conpensation due Claimant forfilling the
three tenporary vacancies.

Asto the first issue, this Boaxrd has careful |y perused the record,
the applicable Agreement and the prior awards cited by both pas-ties. W con-
clude that, at |east on this property, none of the rules raised by the Organi-
zation specifically barred the Carrier from making the three tenporary assiga-
ments. Mbst of the prior awards, on which the Organization relies, interpreted
agreements substantially different fromthe Agreement on this property. These
prior awards sustained claimfor eight hours' pay for each day an enpl oye was
prohi bited fromworki ng his regular assi gnment because the agreement contained
guar ant ee provisions oroutright prohibitions agains the practices. Conpare: -
Third Division AwardsNo. 11044 (Dolnick); No. 21578 (Caples) and No. 22186
(Twomey) with Third Di vi sion Awards No. 16611(Dersey); No. 18155 ( Qui nn) and
No. 18623 (Rimer). Also, in this case, the Organization has not denied the
Carrier's contention that Cainmant was the only qualified employe to workthe
t enpor ary assigoments. Thus, on this property, Claimant Was not entitled
to be conpensated for his regular position en the dates in question. See also,
Third Division Award No. 20025 (Si ckles).

As to the second I ssue 1n dispute, Rule 42 expressly provides that if
Caimnt was ". ..called to performwork not continuous with, before or after the
regular work period...", he was entitled to be paid at the time and one-hal f rate.
On April 10, 1979, and on April 11, 1979, the Carrier required the Claimantto per-
formwork totally outside the hours of his regular assignment. Rul e kg, which
preserves rates, provides the basic or mnimumrate of pay andmust be integrated
with the clear and unanbi guous | anguage of Rul e 42. Third Divi Si on Awards No.
16563 (Dorsey) and No. 21338 (Bl ackwell). Since O ai mant worked atemPorary
assigoment on April 19, 1979 which precisely coincided with the hours of his
regul ar position, only Rule 49 governs the anount of compensation due to O aim
ant. However, on the other two dates, Claimant shoul d have been paid at the
’citlne in(; one-half rate (with the basic straight time rate conputed in accord vith
Rul e 49).

The Carrier defends this portion of the claimby alleging a past
practice of paying the straight time rate in similar Situations but the Carrier
has not offered any evidence to demonstrate the existence of a past practice.
Thus, Caimant is entitled to receive the difference between the tine and one-
hal f rate and the straight time rate for the hours he worked the temporary as-
sigmments on April 10 and 11, 1979.
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FINDINGS: The Third Division of the Adjustnent Board, upom the whole record
and all the evidence, finds and holda:
That the parties waived oral hearing;
- That the Carrier and the Employes involved in this dispute are
respectively Carrier and Eaployes within the nmeaning of the Railway Labor
Act, as approved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was viol ated.

AWARD

Claim sustained in accordance with the Opinion.

NATIONALRAILROADADJUSTMENTBOARD
By Order of Third Division

ATTEST: Acting Executive Secretary
National Railroad Adjustment Board

{
/R’fsema.rie Brasch - Administrative Assistant

Dated at Chicago, |llinois, this30thday of July 19&.



LABOR MEMBER S DI SSENT

to
AWARD 23952, DOCKET CL- 23849
( Ref er ee LaRoceo)

Award 23952, while sustaining a part of the claim is,
none-the-less, in error and requires dissent. (Award 23952
incidentally, was adopted by the Carrier Menbers and the
Referee joining to make a majority. The Labor Members felt
that the Award was in error.) Award 23952 ignores the basic
fact that the structure of Oerks' Agreenments in the railroad
industry is such that Enployes are assigned to and work the
jobs of their choice on the basis of bulletin and assignment

rules. Such rules have been consistently interpreted to re-

strict the Carrier's right to renove an enploye from his own

job, and requirehimto work a different job. \Wen a Carrier

moves an enploye off his own assignment, and requires himto
perform service on sone other assignment, the rules require
that he be paid for his own job plus being paid for the job
he is required to work. Wen the hours of assignnent of the
two jobs are different, paynent for the second job is to be
at time and one-half rates.

The logic for this arrangenent is quite basic. Wth re-
gard to the paynent for onesown job, i.e., the job one is
not allowed to work because of the force assignnent to a dif-
ferent position, the Galveston, Houston and Henderson Railroad

Company' s Agreenent guarantees an individual eight hours' pay



per day for the job he is assigned to by bulletin. (Rule 9
and pages 31, 32, 33, 34 and 35 of the Agreenent.) Such pay
Is to be earned between established assigned hours. The functions
of work (duties) to be performed are those assigned by bulletin.
An enploye is entitled to work his own job and if the Carrier
refuses to let himwork his ow job, he nust be paid therefore.
Wth regard to the additional payment at time and one-half rates
for the job to which an enploye is force assigned; service was
performed outside an enploye's own bulletined hours, and such
service is required to be paid for at tine and one-half rates.
(See Rule 42.) One could, and often times does perform service
in addition to his ow job for which he receives tine and one-
hal f payments. In the Galveston, Houston and Henderson Agreenent.
there is only one rate that can be applied for service occurring
outside of reqular work periods, and that is the time and one-
half rate. (See Awards 21338 (Bl ackwell) and 16563 (Dorsey).)
The claimant involved herein had ought to have been paid
eight hours at straight time for his own assignnent on each and
every day he was denied the opportunity to work it and also been
paid eight hours at either straight rates or tine and one-half
rates (depending upon the hours involved) for the job force
assigned to work. Anything less is in violation of the Agreement

afid is just plain wong. . ]

ReCEI Vé_o

—)
J. C. Fletcher, L&sor Menber

Date: 5’2/5}‘/

JUL 271983
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